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INTRODUCTION 

Class actions have long been prevalent in the U.S. but in recent times they (or other forms of collective action) have 

spread throughout the globe, driven by a combination of corporate scandals, legislative reform and a developing 

appetite for litigation outside of traditional markets like the U.S. In particular, securities class actions are presenting a 

significant risk to corporates and their directors and officers (D&Os).

Litigation funding is common in both consumer and shareholder collective redress actions. In a number of 

jurisdictions it has acted as a catalyst for the use of collective actions.  

Against this backdrop, this white paper1 explores the spread and development of securities class actions against 

corporates and their D&Os and the interrelationship with litigation funding. The paper also highlights jurisdictions 

where class actions are developing outside the securities claims context (primarily consumer claims), as mass 

consumer actions can also have significant implications for companies and their D&Os. Alongside the position in 

jurisdictions where securities class actions are most developed, the U.S., Australia and Canada, this white paper also 

provides a snapshot of the position in: Argentina, Austria, Brazil, China, Denmark, Dubai International Financial 

Centre, England & Wales, Finland, France, Germany, Hong Kong, Ireland, Italy, Mexico, the Netherlands, Norway, 

Poland, Russia, Saudi Arabia, Scotland, Singapore, South Africa, Spain, Sweden and Switzerland. 

COLLECTIVE ACTIONS 

Mechanisms 

Broadly, collective action involves a class of claimants/plaintiffs sharing certain characteristics bringing a claim 

against one or more defendants.  

Although the terms "class" and "collective" action are often used interchangeably, there are a number of different 

collective action mechanisms, not all of which are available in each jurisdiction. These include: 

• Class actions – these actions must raise common questions of law or fact, have representatives whose claims

or defenses are typical of the class and who fairly and adequately protect the interests of the class. "Traditional"

class actions are typically “opt out”, meaning that all potential plaintiffs will fall within the definition of the class

upon filing unless they choose to opt out. This significantly broadens the size of the class when compared to

classes established pursuant to an opt-in mechanism and it is reported that, for consumer actions at least, the

dropout rate in the U.S. equates to about 2%. The opt-out mechanism, therefore, potentially increases the

damages that may be payable. Another risk of the opt-out mechanism for defendants is that those who opt out

are free to pursue their claims individually, so while the defendant may settle the class action, it would not be

able to achieve finality until all individual claims have been concluded. This increases costs and prolongs

uncertainty for the company.

• Group litigation orders – these are operated on an opt-in basis so claimants must actively choose to take part

should they wish to take a slice of any damages recovered. The court must make a "group litigation order" (GLO)

– providing for the case management of claims which give rise to common or related issues of fact or law. A

decision on these binds all claims on the group register.

• Representative actions – various parties with the same interest (usually meaning a common interest, grievance

and a remedy beneficial to all) are "represented" by a party/ies rather than being joined to the action. Any

judgment or order is binding on all persons represented but can only be enforced by or against them with the

permission of the court.

Other possible forms of multi-party litigation include: joint claims (where multiple joint claimants use a single claim 

form and the case is managed via the court's case management powers), test cases (where one case is tried to 

establish findings of law and fact which may form a path to resolution for other similar cases, though the judgment in 

the test case does not determine liability in the individual cases) or the consolidation of existing actions.  

1 This overview has been produced in collaboration with Clyde & Co and shall provide general information only. It should not be taken as providing 
legal advice on any of the topics discussed.     
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The Spread of Collective Actions 

The heat map below illustrates which jurisdictions as per our assessment present high, medium and low risk for 

collective actions and the impact of litigation funding. In all jurisdictions, there is a movement towards developing or 

expanding collective action mechanisms albeit in some jurisdictions collective or class actions are only available for 

certain types of dispute such as consumer cases. The risks of facing a collective action continue to increase (as 

opposed to decrease) across all jurisdictions.  

Source: Clyde & Co 

Risks for Defendants 

The use of collective action presents a significant risk to companies who often face a tremendous exposure to 

damages (and, in some jurisdictions, punitive damages) and costs, given the size of the class, in addition to 

considerable operational and reputational damage from dealing with large-scale litigation.  

For example, in the U.S., litigation risk often results in defendants making large settlement offers in order to avoid the 

case reaching an unfavorable verdict. While the total settlement value of securities class actions in the U.S.

decreased from $5 billion in 2018 to $2 billion in 2019, the median amount (representing the typical case) maintained 

the 2018 levels of c. $11.5 million. This figure is 34% higher than the prior 9-year median. 

($Mn) 1996–2018 2018 2019 

Number of Settlements 1,775 78 74 

Total Amount $103,955.3 $5,156.0 $2,029 

Minimum $0.2 $0.4 $0.5 

Median $8.8 $11.5 $11.5 

Average $58.6 $66.1 $27.4 

Maximum $9,172.1 $3,054.4 $389.6 

Note: Settlements are adjusted for inflation; 2019 dollar equipment figures are used. Figure 1 includes all post-Reform Act settlements. 

Settlements in prior years have included 14 cases exceeding $1bn. Adjusted for inflation, these settlements drive up the average

settlement amount 

Source: Securities Class Action Settlements: 2019 Review and Analysis, Cornerstone Research 
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Securities class actions also present a serious and growing risk for directors and officers. This comes at a time when 

the nature of risks is changing and directors are faced with having to understand and model for risks without the 

benefit of historical data and in a time when these risks are becoming increasingly global and are ever-evolving. An 

example of this is climate change-related financial risk and the impact of the coronavirus pandemic.  

Both directors and their corporates are also vulnerable to an increase in "event-driven" securities litigation. This refers 
to actions brought following a stock drop in the aftermath of adverse events in a company's operations rather than 

related to accounting restatements. Most prevalent in the U.S., examples include securities claims following data 

breaches and in the context of #MeToo allegations.  

There are also indirect exposures directors can face, even if they are not named in a class or collective action, such 

as operational disruption and reputational damage, as well as the potential for regulatory action accompanying a civil 

claim by disgruntled shareholders. Further, the claimants in any civil claim could seek to utilize any findings by the 
regulator to help their case. For example, the shareholders in the Lloyds action were keen to try and utilize the 
Prudential Regulation Authority (PRA)2 and Financial Conduct Authority’s (FCA)3 2015 report into the failure of 

HBOS.  

The development of non-securities class actions also has implications for corporates and directors. Increasingly, 

actions such as the “dieselgate” actions and the lawsuits in the U.S. following significant data breaches are being 

filed by consumers and consumer organizations in relation to breaches of data protection, environmental and health 
and safety laws. The mechanisms available for such claims are either already present or are being introduced in 
many jurisdictions and pose a significant threat to corporates and D&Os who may face shareholder derivative 

claims alleging mismanagement.  

The emergence of these risks are set against a backdrop of increased shareholder awareness, engagement and 

activism, reputational risk and the strengthened corporate governance requirements to consider risks which do not 

necessarily translate to a direct financial risk. Also acting as a catalyst is an ever expanding territorial reach of the 

U.S. plaintiff bar, which is increasingly involved in litigation overseas.

Securities Class Actions 

Securities class actions are being filed in record numbers and, looking at the picture globally, the threat of facing a 

securities class action continues to rise. As might be expected, activity is most prevalent in the U.S., Australia and 

Canada. For the third year in a row, there were more than 400 new U.S. federal securities class actions in 2018/19 

(428 – the highest on record), fuelled by a high number of claims under the Securities Act of 1933, core filings 

against non-U.S. issuers, event-driven actions filed by plaintiff law firms and, possibly, the increased use of litigation 

funding. The litigation rate, or the likelihood that a public company will be named in a U.S. securities class action, 

remained high at 7.2%, compared to an average of 2.9% for the period 1997-2017.4 

The industries that most commonly face securities class actions are consumer-facing industries, such as retail, 

automotive, insurance, pharmaceutical, and financial services industries. In recent times, climate change-related 

class actions have started to emerge, for example, the securities class action case of Ramirez v. ExxonMobil Corp. 

where the plaintiffs claim that certain officers, including its CEO, made false and materially misleading statements 

about the value and amount of its oil and gas reserves and its efforts to incorporate proxy costs for greenhouse 

gases into the investment and valuation process. There are now also actions as a result of data breaches and a rise 

of securities suits based on privacy-related concerns, in addition to the rise in the number of securities suits relating 

to revelations of sexual misconduct. 

Australia also has a thriving securities class action market. Since the first securities class action was filed in 1999, 

there has been a rapid growth in securities class action suits in Australia. Shareholder class actions are now the most 

commonly filed class actions in the Federal Court, with 34% of all class actions filed in the last five years being

2 The PRA is responsible for the day-today supervision of all firms that the government considers should be subject to significant prudential 

regulation, including banks, building societies, and insurers. 
3 The FCA is responsible for the regulation of the conduct of firms authorised under the Financial Services and Markets Act (for example, banks, 
building societies, credit unions, insurers) 
4 Cornerstone Research, Securities Class Action Filings: 2018 Year in Review – see fig. 10 
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shareholder claims5. The frequency of class actions filed in Australia shows no signs of slowing, aided by an 

increasingly entrepreneurial plaintiff bar, a burgeoning market with government support for litigation funding, 

heightened scrutiny of corporate governance and continuous disclosure and relatively low thresholds for bringing a 

claim under the class action procedure. 

Canada has seen more activity in investor actions this year than in prior years. As with the U.S., there are a number 

of emerging areas that plaintiffs are exploring, for example, cyber and climate change. Cross-border claims from the 

U.S. are also on the rise – if a company is targeted in the U.S., its Canadian counterparty is often included in the suit. 

Spread of Securities Actions across Europe 

The landscape for collective redress in Europe has evolved over the last few years and collective action is a growing 

exposure. Many countries now offer some form of collective action mechanism, even if it is just a process for 

consolidating linked actions rather than a true procedure, and in recent years such tools have been utilized for

collective shareholder actions in increasing numbers.  

The increase in collective action in Europe is due, at least in part, to the widespread losses suffered by investors 

(both retail and institutional) as a result of the international financial crisis. Another factor is the limiting of the extra-

territorial reach of U.S. securities laws by the U.S. Supreme Court in Morrison v National Australia Bank (2010) which 

has played a part in encouraging investors to look outside the U.S. for relief. 

Morrison has helped to shape the collective actions regime outside of the U.S., particularly in the Netherlands, which 

utilizes a mechanism, unique to the Netherlands, which provides for a court-approved class settlement on an opt-out

basis that should be recognized throughout Europe. To date, the Dutch court has taken an expansive view of

territorial reach, assuming jurisdiction even though the claims were not brought under Dutch law, the alleged 

wrongdoing took place outside the Netherlands, and none of the potentially liable parties and only a limited number of 

the potential claimants were domiciled in the Netherlands. For more information on the Netherlands, see page 46.

Development of consumer actions across the European Union 

At an EU-wide level, the European Commission is looking at a directive on collective redress under its ‘new deal for 

consumers’. The plans published so far are similar to the Model Declaratory Proceedings in Germany but they go 

beyond it. The proposal plans to establish collective rights for consumers in what would be a limited version of the 

U.S. system. It builds on the Injunctions Directive, which allows 'qualified entities' (designated by the Member States) 

to bring representative actions. They must meet certain criteria in order to be 'qualified entities' (properly established, 

not for profit and have a legitimate interest in ensuring compliance with EU law). These entities will be required to 

disclose to the courts their financial capacity and the source of their funding. Furthermore, these qualified entities will 

have mutual recognition across member states, meaning they can represent consumers in other EU countries, even 

though they are bringing an action in a specific jurisdiction.  

The proposal also calls upon Member States to ensure the procedures are efficient in terms of timings and costs, and 

that consumers will be given sufficient information over the potential for success in a class action. Out-of-court 

settlements will also be promoted in the interest of saving costs. 

Finally, the proposal will allow these 'qualified entities' to bring a variety of measures depending on the 

circumstances, such as injunctions and prohibitions on a trader's practice. 

In more complex cases, Member States will empower courts or administrative authorities to issue a redress order – a

declaratory decision regarding the liability of the trader, which can be relied on in future redress actions. This does 

not include punitive damages. 

Responses to the proposals mostly focus on the absence of an opt-in mechanism and the 'loser pays' principle. If 

these proposals went ahead, it is possible they will create an environment in which super-charged claimant lawyers 

and litigation funders can thrive. While these proposals do not extend to shareholder class actions, they are likely to

raise the stakes considerably for certain types of entities, and there may be potential for follow-on shareholder 

claims. Additionally, the proposals signify the gradual spread of collective action regimes which we have witnessed 

globally over the last decade or so. 

5 Australian Law Reform Commission, Inquiry into Class Action Proceedings and Third-Party Litigation Funders, June 2018 at para. 1.72 
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Overall, we are seeing a step change in Europe’s litigation industry. Litigation funders (discussed below), combining 

with new collective action options, are forming a growing trend of collective redress. The net result is increased

liability exposure for commercial clients as the hurdles for European consumers to embark on this type of action are 

lowered. 

However, a number of jurisdictions have, in developing their collective action regimes, been keen to avoid what are 

sometimes seen as the worst excesses of other systems. Recently, for example, there has been movement to limit 

the extra-territorial effect of the collective action mechanisms in the Netherlands.  

LITIGATION FUNDING 

Litigation funding is having an increasingly significant impact on dispute resolution across the globe. Litigation 

funding first rose in prominence in Australia to assist company administrators and liquidators pursue debts on behalf 

of creditors, but has since become much more generally used in litigation and is very common in Australia and it is 

now prevalent in the U.S., Canada and the U.K. and is on the rise in a host of other countries such as Germany and 

South Africa. Available for both litigation and arbitration, it is currently most frequently employed in relation to 

consumer and shareholder collective redress actions (though it is also common in non-class action shareholder 

claims, antitrust litigation and insolvency/liquidation proceedings). It has been pivotal in the development of collective 

actions, against financial institutions and commercial entities and their D&Os in particular in a number of jurisdictions, 

including the U.K. and Australia.  

What Is Litigation Funding? 

Litigation funding involves an agreement between a party to a dispute and a funder that provides monies in exchange 

for a return on the funder’s investment. Returns can take the form of an agreed amount or a share of the proceeds of 

the dispute. In the event that the claim does not succeed, the costs are covered by the funder.  

Securities class actions against financial institutions and directors and officers have proven to be attractive to funders 

on the basis that the claim is typically simpler to quantify and simpler to identify the class than other types of mass 

claims. The payoff for funders as a result of a successful mass claim can be significant. 

Development and Use of Litigation Funding 

Despite the growth of litigation funding globally, jurisdictional differences determine the use, form and impact of 

litigation funding and its potential for growth. For example, the existence of the torts of maintenance and champerty6, 

costs rules and litigation culture have all played a part in shaping the development and demand for litigation funding. 

The presence of a funder alters the dynamics of proceedings and defendants should ensure they understand what 

procedural tools may be available to address the influence of a litigation funder on a particular case, such as security 

for costs provisions and the possibility of obtaining costs orders against the funder.  

Notwithstanding a few failures, the litigation funding industry is booming globally and it continues to evolve as new 

players enter the market and new forms of investment are developed. Litigation funders are actively seeking out new 

jurisdictions in which to fund litigation, and we expect this activity to increase going forward, and for this to impact 

both on securities claims and other types of collective action. Specific events also have the potential to drive the 

market for litigation funding, as has been seen following "dieselgate" in Germany.  

6 Maintenance is where someone improperly supports litigation in which it has no legitimate interest and has no reasonable cause or excuse to be 

involved. Champerty is an aggravated form of maintenance, where not only is the litigation supported financially by a third party with no legitimate 
interest, but the third party also receives a return by way of a share of the proceeds of the action or suit. The rules against maintenance and 
champerty are based on the public interest in protecting the purity of justice 
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Conclusion 

Despite the general spread and development of collective actions globally, the likelihood of exposure to a collective 

action depends on a myriad of different factors, including appetite for litigation and the spread and make-up of the 

claimants concerned, with cultural factors and the low costs of litigation curbing the development of collective actions 

in France, for example. As the exposures map is not uniform, this heightens the risk that shareholders, aided by an 

ever more entrepreneurial plaintiff bar, will engage in forum shopping, seeking to utilize the most favorable available

regime. At the same time, actions such as the ones originated from “dieselgate” have also highlighted how entities 

and directors may potentially be subject to multiple (and potentially competing) shareholder class actions in different 

jurisdictions, arising from the same events.  

As matters stand, class actions are here to stay, they are spreading beyond their traditional homes, and their reach 

and impact on businesses and directors should not be underestimated. 
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Introduction to country guides 

This section provides a snapshot of the collective mechanisms and procedures available in each of the featured 

jurisdictions, drawing in factors which may contribute to it being a jurisdiction where the risk that a company may face 

a collective action is high. This includes the availability and prevalence of third-party litigation funding, which is 

regarded as a strong factor in the increased group action activity around the globe plus whether there are procedural 

hurdles for these claims to overcome. If a claim is commenced, costs exposures for defendants may increase if 

procedures are opt-out (as the class will likely be larger), if punitive damages are available and if there is generally a 

rule that the unsuccessful party bears the costs of the action. As such, this information has also been included. Our 

overall categorization of this risk of exposure to collective securities claims is set out at the top of each jurisdiction

box according to the following key7: 

High Risk Medium/High Risk Medium Risk Low/Medium Risk Low Risk 

Corporates and their D&Os however, do not just have exposure to securities class actions. Increasingly

companies and D&Os are exposed to consumer class actions, with large group claims being filed by consumers 

and representative organizations in relation to breaches of data protection, environmental and health and safety

laws. Examples of these are the consumer "dieselgate" actions and privacy claims following significant data 

breaches in the U.S. It is, therefore, also relevant to set out these mechanisms, even if they cannot be used for

securities claims.  

7 Categorization of risk exposure and contents produced by Clyde & Co and Allianz Global Corporate & Specialty.
The following country guides are non-exhaustive information only and might not reflect all recent developments in the specific jurisdictions. 

Collective actions is a complex and dynamic topic and the information provided should not be used as a substitute for professional advice from 

your counsel or other specialists. Any recommendations described in this article are not intended to be specific to your unique situation. Consult 

with your specialists to and whether the information in this article might guide you in developing specific plans or procedures. 
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Argentina 
Undefined mechanisms which are potentially available for securities claims. Mechanisms largely used for 
consumer claims to date. Litigation funding market  is undeveloped and third party funding is not commonly 
used. 

Australia Consistently high activity, plaintiff-friendly and prevalent use of litigation funding. 

Austria Securities group actions are rare and no plans to reform system. Litigation funding market is developing. 

Brazil 
While a large number of Public Civic Actions have been brought, these are confined to consumer, product
liability and environmental claims. Litigation funding is not common. 

Canada 
Increasingly high activity, exposure to cross border actions from  U.S. and increasing use and development
of litigation funding. 

China 
Group mechanisms do not extend to securities actions. There are cultural prohibitions to such claims and it 
is an unattractive market for funders. 

Denmark Mechanism available but group actions and litigation funding are not common. 

Dubai International 
Financial Centre 

Mechanism available but it has not been used since its introduction. Litigation funding market is 
undeveloped. 

England & Wales 
Increasing group action activity. New opt-out regime currently being tested. Highly developed litigation 
funding market. 

Finland 
Mechanism available but it has not been used since its introduction. Litigation funding market is 
undeveloped. 

France Mechanisms do not extend to securities claims. Litigation funding is uncommon. 

Germany 
Activity on the increase and new mechanisms recently introduced which could see further claims. Developed 
litigation funding market. 

Hong Kong Representative proceedings mechanism only, which is rarely used. Litigation funding is largely prohibited. 

Ireland Representative and test case mechanisms only. Litigation funding is expressly prohibited. 

Italy 
Joint action procedure only for securities claims and it is rarely used. Litigation funding market is 
undeveloped but contingency fees have been recently introduced. 

Mexico Mechanisms available but rarely used. Litigation funding market is undeveloped. 

The Netherlands 
Effective mechanisms with wide-ranging jurisdiction. Further legislative reforms to develop the class action 
landscape. Litigation funding market is developed and prevalent. 

Norway 
Mechanisms available. Historically, mechanisms are rarely used but claims are on the increase. Litigation 
funding market is developing. 

Poland 
Currently low activity but there are consultations afoot to introduce an opt-out mechanism which may 
increase activity in the coming years. Litigation funding market is undeveloped. 

Russia 
Mechanisms available but are rarely used. New law is not expected to increase activity. Litigation funding 
market is undeveloped. 

Saudi Arabia 
Class action mechanism available which is specifically for securities claims. Introduced in 2017, only one 
case so far has been approved but more cases are likely. Litigation funding is not permitted but contingency 
fee arrangements are common.  

Scotland 
Currently low activity but a new law was passed in 2018 which may see increased activity and use of 
litigation funding (requirements and rules still to be established). 

Singapore Representative proceedings mechanism only, which is rarely used. Litigation funding is largely prohibited. 

South Africa 
Opt out class mechanism is available – securities claims are not expressly excluded. Class action disputes 
are steadily on the rise, though not currently prevalent in securities claims. Developing litigation funding 
market which is driving large claims in the region.  

Spain 
Class action mechanism does not extend to securities claims but large claims have been brought on a joint 
basis. Litigation funding and contingency fees possible (though rarely used). 

Sweden Mechanisms available but they are rarely used. Litigation funding market is undeveloped. 

Switzerland 
Securities actions may proceed as joinder actions only but consultations are afoot to introduce a class action 
mechanism. Generally low activity. Litigation funding is increasingly common. 

United States 
Developed securities class action mechanisms and consistently high activity. Aggressive plaintiffs' bar and 
highly developed litigation funding market. 
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ARGENTINA 

Undefined mechanisms which are potentially 
available for securities claims. Mechanisms 
largely used for consumer claims to date. 

Litigation funding market is undeveloped and third 
party funding is not commonly used. 

Collective securities claims can be pursued Litigation funding permitted but not common 

Procedure requires Court certification 
Loser pays successful party’s costs (though 
consumer class actions incur no costs to 
plaintiffs) 

Type of Mechanisms 

 Collective actions - article 43 of the Argentine Federal Constitution (AFC) creates a
“collective action” (“amparo colectivo”) that may be brought by the affected party, the
ombudsman and the associations (NGOs) created for these purposes, “against any
form of discrimination and in relation to the rights that protect the environment,
competition, the user and the consumer, as well as the rights of collective incidence
in general." Further, under article 52 of the “Consumer’s Defense Law” Nº 24.240 the
“consumer and user may initiate legal proceedings when their interests are affected
or threatened. The action will correspond to the consumer or user, consumer
associations constituted as legal persons, the national or local enforcement authority
and the public ministry. When the public prosecutor does not intervene in the process
as a party, the public prosecutor will act as a prosecutor of the law. Consumer
associations will be authorized as joint plaintiff of any of the parties”.

 Class actions – while no definitive mechanism, the Argentine Supreme Court (ASC)
held in a 2009 case that it is possible to file class actions with “analogous
characteristics and effects to the U.S. class actions”. It also held that art. 43 AFC is
clearly operative and must be enforced by the courts, even in the absence of
legislation.

Available for 

Securities Claims? 

 No express prohibition. It may be possible under certain circumstances for a class
action to be brought in relation to securities claims.

Opt-in or Opt-out? 

 Opt-out (this is based on the 2009 Supreme Court opinion referred to above).

Requirements 

 The Supreme Court held in the 2009 case that the “formal admissibility” of any “class
action” must be subject to the fulfilment of the following requirements:

 There has to be a precise definition of the group of people that is being
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represented in the case; 

 The plaintiff must be an adequate representative of the class;

 The claim has to focus on questions of law or fact common and homogeneous to
the whole class;

 There has to be a proceeding capable of providing adequate notice to all persons
that might have an interest in the outcome of the case;

 Members of the class need to have an opportunity to opt-out or to intervene in the
proceedings;

 There should be adequate publicity and advertising of the action in order to avoid
two different but related problems: on the one hand, multiple and overlapping
collective proceedings with similar causes of action; and on the other, the risk of
different or incompatible opinions on identical issues;

 There must be problems for accessing justice on an individual basis.

Certification 

Required? 

 Yes. Acordada Nº 32/2014 of the Argentine Supreme Court provides for a
“certification stage” and a public registry in which all the class action lawsuits should
be registered.

Damages 

 In principle, only compensatory damages. The only exception to this rule is in claims
based on the Argentine Consumers Protection Law Nº 24.240 which allows judges to
grant punitive damages against “the supplier that does not fulfill its legal or
contractual obligations with the consumer”.

Litigation Funding 

 There is no regulation regarding litigation funding. Following the principle that says
that that which is not forbidden is allowed, it will likely be permitted. However, it is not
a tool commonly used in Argentina.

Contingency Fees 

 Contingency fees and other arrangements are permitted.

Costs 

 The principle is that the party that loses pays all the legal costs, including the
counterpart’s lawyers’ fees and the Court expert’s fees. Costs could amount to up to
40% of the final judgment in total.

 According to law Nº 24.240 (Consumer’s Protection), claims based on this law have
the benefit of “free justice”, meaning the plaintiff incurs no legal costs. At the same
time, according to general procedural laws, any party which can show to the Court
that it does not have sufficient economic capacity to face the legal costs of
proceedings, can obtain the “benefit to litigate without paying legal costs”. Class
actions and/or collective actions in Argentina are almost always brought on this
basis.

Landscape 

 In Argentina, general collective actions are becoming more common with respect to
environmental or consumer claims. For now, they are not common for securities
claims (we are only aware of one such case in Argentina). There are some bills
being debated in the Argentine Parliament which aim to regulate class action
proceedings but, for the time being, we are not aware that any of them will be passed
in the near future.
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AUSTRALIA 

Consistently high securities class action activity, 
plaintiff-friendly jurisdiction and prevalent 

use of litigation funding 

Collective securities claims can be pursued Litigation funding permitted and prevalent 

Punitive damages available (rarely awarded) Loser pays successful party’s costs 

Type of Mechanisms 

 There are class action regimes in New South Wales, Victoria and Queensland,
closely modelled on the Federal Court system. South Australia has a different system
which provides for certification but is rarely used.

 Representative proceedings under the Federal Court of Australia Act 1976 (the
majority of securities class actions are traditionally brought in the Federal rather than
the State Courts, although an emerging trend is to bring these claims in State
Courts).

Available for 
Securities Claims? 

 Yes.

Opt-in or Opt-out? 

 Opt-out, although closed class actions are permitted: typically, these are brought on
behalf of a subset of group members who contractually enter into a funding
agreement or law firm retainer.

Requirements 

 Seven or more persons with claims against the same defendant in respect of or
arising out of the same, similar or related circumstances are required. The claims
must give rise to at least one substantial issue of law or fact.

Certification 
Required? 

Certification is not required. The burden is on the defendant to show that the 
threshold requirements for bringing the action have not been met. Settlements must 
be approved by the court. 

Damages 

 Damages are compensatory. Australian courts recognize and award exemplary and
punitive damages in appropriate cases. Such awards are rare and are generally
linked to conduct which is found to be in contumelious disregard for a person’s rights.
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Litigation Funding 

 Litigation funding is permitted and is widely used to fund securities and financial
services class actions. Increasingly, and particularly in relation to class actions,
litigation funders play a significant role. A recent study found that almost 50% of
federal class actions over the last six years were funded by third-party funders and
100% of securities class actions were so funded. Such funding is common across all
types of claim but it is especially prevalent in insolvency and securities claims.

 At present, there is no mandatory licensing of litigation funding. However, funding
arrangements are monitored by the Australian Securities and Investments
Commission, which requires funders to have adequate arrangements for managing
conflicts of interest and, in the case of class actions, the courts play an important
supervisory role where they must approve any settlement or discontinuance and will
intervene to ensure the commission rate is reasonable.

Contingency Fees 

 Contingency fees are not permitted but risk-sharing between funders and law firms is
permitted on a conditional basis.

Costs 

 Costs follow the event so, usually, the losing party will be required to pay the winning
party's costs.

Landscape 

 The Australian class action regime is among the most plaintiff-friendly in the world
and, outside of the U.S., businesses in Australia are the most likely to face class
action litigation. Studies show that more than 500 class actions have been filed since
the regime was introduced in 1992. There is an annual average of 15 corporations
facing shareholder class actions each year in Australia. The costs of these claims,
both in terms of settlement value and defense costs, are of significant concern to the
industry.

 In Australia, securities class actions are now the dominant category of class action,
with 115 securities class actions filed since the inception of the class action regime.
The frequency of class actions filed in Australia shows no signs of reducing, as it is
aided by an increasingly entrepreneurial plaintiff bar, a burgeoning market, with
governmental support for litigation funding, heightened scrutiny of corporate
governance, continuous disclosure and relatively low thresholds for bringing a claim.
Unlike in the U.S., in Australia, at present, securities class actions are not vulnerable
to an interlocutory attack such as the U.S. motion to dismiss regime.

 Despite the "opt-out" model, Australian courts permit narrower class actions to be
brought, with the class being restricted to those that have entered into an agreement
with a particular litigation funder. This has also led to competing class actions, with
respondents having to defend multiple claims arising out of substantially the same
facts. Where such competing claims are not promptly consolidated, the legal costs
escalate.



15 

AUSTRIA 

Securities group actions are rare and no plans to 
reform system. Litigation funding market is 

developing. 

Collective securities claims can be pursued Litigation funding permitted 

Loser pays successful party’s costs 

Type of Mechanisms 

 Austrian law provides for a specific type of collective redress that is different from
typical class action concepts. The Austrian type of class action ("Sammelklage
österreichischer Prägung") allows multiple claimants to assign their claims to a third-
party (usually a specific association such as the Austrian Consumers’ Association),
which will then pursue the claims against a particular defendant.

 This mechanism was developed through case law, since the Austrian procedural
rules do not provide for a collective redress mechanism. Any other forms of class
action are prohibited as only a party in possession of a substantive claim has the right
to bring a legal action.

Available for 
Securities Claims? 

 In general, the Austrian class action may be used in connection with securities claims
and investor lawsuits. Austrian courts, however, tend to consider as inadmissible
class action lawsuits in which investors seek to rescind from their individual
investments, because the underlying facts and issues of each of these claims would
need to be assessed on a case-by-case analysis.

Opt-in or Opt-out? 

 In Austria, class actions work on an "opt-in" basis. Typically, consumer associations
publish a notice and invite all parties concerned to join the proposed class action
lawsuit. Each party is completely free to decide whether it wants to participate.

Requirements 

 According to the Austrian Supreme Court, the following requirements have to be met
before a class action can be launched: the affected parties have to assign their
substantive claims to a single plaintiff, the claims in dispute have to share common
questions of law and fact (they do not have to be completely identical, but they must
be very similar or essentially the same) and the same type of procedure must be
applicable for all claims. No minimum number of participants is required

Certification 
Required? 

 Against the background that class actions are not explicitly regulated under Austrian
law, no specific certification needs to be obtained beforehand. A class action lawsuit
may, nonetheless, be dismissed after its initiation, if the claims lack common
grounds for a consolidated proceeding.
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Damages 

 Austrian tort law is based on the principle of compensation, which stipulates that
damages are only awarded to the extent that the claimant actually suffered. There
are, therefore, no punitive damages under Austrian law.

Litigation Funding 

 Litigation funding by third-parties is becoming increasingly important, particularly in
relation to class action lawsuits, which are largely financed by professional litigation
funders. Third-party funding is not governed by statutory rules, although it was
explicitly approved by the Austrian Supreme Court in 2013. It is therefore available for
all types of lawsuits, including securities claims and there is no obligation to disclose
a funding arrangement.

Contingency Fees 

 Contingency fees are permitted in the form of an additional lump sum, a fixed
surcharge or a staggered fee. Quota litis agreements, which compensate attorneys
with a percentage of the amount recovered, are, however, prohibited between
attorneys and clients. Non-lawyer third-party funders are not subject to this
prohibition. Under certain circumstances contingency fee arrangements may be
contrary to bonos mores, i.e. in the case of a noticeable disproportion between
litigation costs and possible profit for the funding party.

Costs 

 Under Austrian law, the winning party is entitled to full reimbursement of all costs
accrued, in proportion to its success. If neither party fully succeeds, only partial
reimbursement will be ordered. Costs to be reimbursed include court and legal fees
as well as certain expenses. Legal fees are, however, only reimbursed in the amount
determined pursuant to the Austrian lawyers' tariff law, irrespective of the
arrangement between a lawyer and his/her client. Therefore, the actual costs of a
prevailing party's lawyer are often higher than the amount reimbursed.

Landscape 

 The Austrian type of class action has now been used for around 20 years, particularly
in cases brought against banks for charging excessive interest rates on loans and
giving unsuitable investment advice. In the near future, data protection-related class
actions are likely to become more common.

 Although there are no procedural limitations as to who may bring a class action claim,
so far, most actions have been brought by the Austrian Consumers' Association or
the Chamber of Labour, with the support of litigation funders.

 The current class action mechanism covers the immediate need for a collective
redress mechanism in Austria, but it has limitations, in particular, if the defendant is
domiciled outside of Austria. Recently, endeavours have been made to establish a
more effective mechanism for class actions in Austria. Against the background of EU
recommendations and various consumer-related scandals, a working group has put
forward a draft statute to reform the current collective redress system, though no
political consensus has yet been reached. Given the fact that conservative parties
oppose the implementation of a tailored collective redress system, it is unlikely that a
new class action mechanism will be implemented in the near future.
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BRAZIL 

While a large number of Public Civic Actions
have been brought, these are confined to 

consumer, product liability and environmental 
claims. Litigation funding is not common. 

Collective securities claims not expressly 
excluded 

Litigation funding not expressly prohibited 

Type of Mechanisms 

 Collective proceedings may be brought as a Public Civic Action. These are brought
by a representative party and may lead to a declaration as to the defendant's liability.
If it is favorable to claimants, each claimant may then seek to enforce the decision, at
their own cost. If unfavorable, the claimants are free to pursue individual claims
against the defendant.

 Collective actions are also provided for under the Brazilian General Data Protection
Act (section 22).

Available for 
Securities Claims? 

 The system does not generally relate to large commercial disputes, but to actions
brought to protect, for example, consumers and the environment. However, securities
actions are not expressly excluded and actions may be brought if the claim is related
to the protection of diffuse, collective or homogeneous individual rights.

Opt-in or Opt-out? 

 Not applicable.

Requirements 

 There is no minimum amount of claimants needed to start a Public Civic Action,
which can only be commenced by certain types of corporate entity, public
prosecutors, public defenders and the Brazilian Government (including municipal and
state governments). The claim is not judged on similarity between individual claims
but on whether the claim is regarding the protection of diffuse, collective or
homogeneous individual rights.

Certification 
Required? 

 There is no certification as such, though Private Civic Actions need to be admitted by
a judge who will consider whether the claim is regarding such rights and whether the
representative has standing to sue.

Damages 

 Generally compensatory. Punitive damages are not usually awarded, but can be
awarded in limited circumstances by the Brazilian courts, usually in connection with
moral damages, for example where the conduct of a defendant is found to be grossly
negligent. Penal interest can, however, be awarded.
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Litigation Funding 

 There are no specific rules concerning third party funding or insurance of legal costs,
which remain subject to overriding ethical considerations of the Brazilian Bar
Association. It is not currently common practice to use third party funding.

Contingency Fees 

 Yes, contingency fee arrangements are permitted.

Costs 

 While the general rule of litigation is that the unsuccessful party is ordered to
reimburse a proportion of the opposing party’s expenses, court costs and attorney’s
fees, in a Public Civic Action, individuals only bear the costs of enforcing the
declaration in their individual claim, unless the claimant acted in bad faith.

Landscape 

 While a large number of Public Civic Actions have been brought, these are confined
to consumer, product liability and environmental claims.
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CANADA 

Increasingly high activity, exposure to cross 
border actions from U.S. and increasing use and

development of litigation funding. 

Collective securities claims can be pursued Litigation funding permitted and prevalent 

Procedure requires Court certification Loser pays successful party’s costs 

Punitive damages available (rarely awarded) 

Type of Mechanisms 

 In Canada, all jurisdictions except Prince Edward Island, Nunavut, the Yukon, and
the Northwest Territories have comprehensive class action legislation in force,
including the Federal Court. None of these actually creates any new cause of action:
they are exclusively procedural. The procedures and requirements for certifying a
class proceeding are relatively similar throughout all Canadian jurisdictions, with the
exception of Quebec.

Available for 
Securities Claims? 

 Yes.

Opt-in or Opt-out? 

 Canada has both opt-in and opt-out jurisdictions. In New Brunswick, Newfoundland
and Labrador, class actions are opt-out for provincially-resident class members and
opt-in for class members resident elsewhere in Canada.

Requirements 

 A plaintiff representing the class members must first get court approval before the
class action can proceed. The approval will be based on five criteria: 1) a cause of
action, 2) an identifiable class, 3) an appropriate proposed representative, 4)
common issues and 5) if a class proceeding is the preferable procedure.

Certification 
Required? 

 Yes. Note that in Quebec, certification is known as "authorisation".

Damages 

 Damages are generally compensatory in nature, however, punitive damages may
also be awarded, though they are exceptional and usually require reprehensible
misconduct that must be deterred or intentional or deliberate behaviour in violation of
a person’s rights. Awards of punitive damages in Canada are relatively modest
compared to awards of punitive damages in, for example, the U.S.
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Litigation Funding 

 Litigation funding is permitted and is on the rise in Canada. Adverse costs awards are
generally the norm. No specific legislation governs litigation funding, although it is
affected by statute and regulations that govern the parameters of lawyers’ fee
arrangements, as well as by the various provincial Court of Justice Acts and rules of
procedure. Generally, there is some provision for court oversight, notably in the class
action context. Private litigation funding agreements generally require court approval
because they are binding on class members.

 To date, the applicable principles have developed on a gradual, case-by-case basis.
The rules on maintenance and champerty have been relaxed as a matter of common
law, although this varies by province, and the courts exercise oversight on funding
arrangements and recovery levels, with some reluctance to sanction recovery by
funders if it is considered too high.

 Public funds exist in Ontario and Quebec to assist representative plaintiffs. The
Ontario fund assists only with disbursements and adverse costs awards, while the
Quebec fund may also assist with legal fees.

Contingency Fees 

 Contingency agreements with lawyers are permitted across Canada. Lawyers may
agree to be paid a percentage of the recovered award or settlement but fees are
subject to court approval.

Costs 

 The standard rule is that costs follow the event, which means that the losing party
pays the winning party’s costs.

 Costs are handled differently in class actions and the approach varies by jurisdiction.

 In Ontario, Standard Costs rules apply but the courts have discretion under s. 31(1)
of the Class Proceedings Act 1992 where the matter is a test case, involves a novel
point of law or is in the public interest. However, this discretion is no longer
frequently used.

 If funding has been provided by the Class Proceedings Fund then costs are claimed
against the fund rather than against the representative plaintiff.

 In British Columbia, Manitoba and Newfoundland and in the Federal Court, unless
there is a special order, no costs are awarded to either party. This only applies after
certification, although the court has discretion around costs pre-certification.

 In Quebec, apart from certain disbursements, the losing party is not responsible for
costs.

 In Saskatchewan, it used to be that there were no costs but, since 2014, there have
been discretionary costs, which are also applied retroactively.

 In Alberta, there are full costs, as with normal actions, but courts can use their
discretion where the class action is in the public interest, is novel or is a test case
and where it will facilitate access to justice.

 In Nova Scotia and New Brunswick, regular costs rules apply. Individual class
members (other than the representative plaintiff) are not responsible for costs, other
than those stemming from individual claims.

 In the Territories and Prince Edward Island, local rules of court and case law govern
costs. In this matter, the courts have found that policy considerations should apply.

Landscape 

 There are a rising number of class actions brought by securities holders against
public companies and their directors and officers. Professionals who have provided
advice or services to these public companies are often added as parties in such legal
proceedings.

 Canada has seen more activity in investor actions in 2019 than in prior years. As with
the U.S., there are a number of emerging areas that plaintiffs are exploring, for
example, cyber and climate change. Cross-border claims from the U.S. are also on
the rise – if a company is targeted in the U.S., its Canadian counterparty is often
included in the suit.
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CHINA 

Group mechanisms do not extend to securities 
actions. There are cultural prohibitions to such 

claims and it is an unattractive market 
for funders. 

Procedure requires Court certification Litigation funding not expressly excluded 

Loser pays successful party’s costs 

Type of Mechanisms 

 There is no specific class action mechanism but, under the Civil Procedure Law
(“CPL”) of the People’s Republic of China, “joint” and “representative” actions have
been permitted since 1991.

Available for 
Securities Claims? 

 No. Historically, China has been unwilling to support securities claims brought in any
form, whether individually or on a collective basis. While some individual and joint
securities actions have made some ground in recent times, representative actions
are effectively banned following “The Notice of the Supreme People’s Court on
Relevant Issues of Filing of Civil Tort Dispute Cases Arising from Misrepresentation
on the Securities Market”, published in 2002, in which the lower courts were directed
that they should only accept a single or joint securities claim. This means that only
group actions with 10 or fewer persons may be pursued in the Chinese courts. This
places a restriction on the pursuit of investor claims where the number is likely to
exceed this by far.

Opt-in or Opt-out? 

 Opt-in.

Requirements 

 Joint litigation: there must be two or more persons and the subject matter of the
action must be the same or of the same category.

 Representative action: the number of litigants on either side must be “large” (10 or
more people) and must involve the same subject matter; or the action must involve
subject matters of the same category and the court must consider that the action can
be tried in consolidation if the concerned party or parties consent.

Certification 
Required? 

 The court decides whether to initiate the case within seven days of receipt of the
statement of claim.
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Damages 

 Generally, damages are compensatory. In China’s civil legal system, statutory
punitive damages only apply to cases arising out of consumer rights and interests,
product liability, food safety and the purchase and sale of commercial real estate.

Litigation Funding 

 There are no laws expressly prohibiting litigation funding in Mainland China, so long
as it is not funded by the plaintiff’s lawyers. That said, given the unpredictability of
legal action and the difficulty of enforcement in Mainland China, at present, few
professional funders are active in the market for either litigation or arbitration.

Contingency Fees 

 In group actions, contingency fee agreements between the plaintiffs and their
lawyers are prohibited.

Costs 

 Generally, litigation costs are borne by the losing party, unless the party that wins the
lawsuit bears the costs of his or her own free will.

Landscape 

 Representative actions are not common as most courts do not proactively employ
them to resolve group disputes, there is a prohibition on contingency fees and there
is uncertainty around third-party funding. There have been collective actions outside
of the securities field, relating to land acquisition, environmental contamination,
consumer protection and copyright protection. Recently, China has come under
increased pressure to address its air and water pollution, leading to over 200 cases
so far being brought for breaches of environmental law. This rise in the number of
representative lawsuits indicates a trend towards increased use of representative
litigation to resolve disputes in China. However, it is a developing picture and, for the
time being, it does not look to extend to securities claims.

 However, it is worth noting that the China Securities Regulatory Commission
("CSRC") established the China Securities Investor Services Center ("ISC") in
December 2014. Generally, the ISC is an organisation that aims to provide support
services to small securities investors, who are not able to afford the litigation costs.
The ISC will make public announcements soliciting small investors who have
sustained losses in the securities market due to misrepresentation and retain pro-
bono lawyers so that qualifying small investors can take legal action. Through its pro-
bono legal service, the ISC has, in the past few years, successfully supported a
number of small investors in filing claims against certain companies that have
committed misrepresentation with regard to securities.
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DENMARK 

Mechanism available but group actions and 
litigation funding are not common. 

Collective securities claims can be pursued Litigation funding permitted 

Procedure requires Court certification Loser pays successful party’s costs 

Type of Mechanisms 

 The mechanisms used for collective actions under Danish law fall into three
categories: (1) The plaintiffs sue individually and have their claims joined or
consolidated into one court proceeding; (2) the parties agree on a test case
concerning one or a few of the individual plaintiffs; and (3) the plaintiffs file a class
action (known as a group action).

Available for 
Securities Claims? 

 In general, any type of civil claim can be filed as a group action, including a
shareholder claim and some other securities claims. In fact, the majority of group
actions are securities claims. There are, however, certain exceptions. The rules do
not apply to cases regarding family law, guardianship, other non-dispositive types of
cases and certain trademark and patent cases.

Opt-in or Opt-out? 

 As a general rule, the group action will require members to opt-in. However, if the
group action concerns claims which, because of their small value, cannot normally
be assumed to be pursued and an opt-in group action clearly will not be the best way
to process the claims, the court can decide that the group action shall require the
members to opt-out rather than to opt-in.

Requirements 

 A group of plaintiffs may bring an action to court as a group action provided that: (1)
the claims are uniform; (2) Denmark has jurisdiction over all of the claims; (3) the
court in question has geographical jurisdiction over at least one of the claims; (4) the
court in question has subject-matter jurisdiction over at least one of the claims; (5) a
group action is deemed to be the best way to handle the claims; (6) the members of
the group action can be identified and notified about the case in an appropriate
manner; and (7) a group representative can be appointed for the group action.

 For an opt-out group action, it is also a requirement that a public authority is
appointed group representative. To date, the competence for a public authority to be
a group representative lies only with the Consumer Ombudsman. Consequently, only
cases within the Consumer Ombudsman’s remit, including certain issues relating to
the insurance industry, can be processed as opt-out group actions. To date, there
have been no opt-out group actions in Denmark.
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Certification 
Required? 

 The court will decide whether the case can proceed as a group action. The decision
is based on information provided in the writ and, if the legal requirements for a group
action are met, the court will appoint the group representative and set a date for
group members to opt-in.

Damages 

 As a general rule, damages are calculated on a compensatory basis. Punitive,
aggravated or exemplary damages are not available in Denmark. There are a few
statutory exceptions to this where a party is liable to pay compensation despite the
fact that the injured party has not suffered an economic loss which is not relevant to
securities claims. Agreed terms in a contract regarding punitive damages, agreed
penalty or liquidated damages will be enforceable, unless deemed unreasonable.

Litigation Funding 

 As a general rule, a person can assign his or her claim or interest in a legal
proceeding to a third-party. Nothing prevents a third-party from financing the litigation
costs of a party and many lines of insurance include legal expenses insurance.
Third-party litigation funding is accepted and permitted by the courts, but it is (as of
yet) not very common and has mainly been used to fund claims arising out of
bankruptcy.

 It is important to note that a litigation funding agreement has no impact on the
unsuccessful party’s obligation to compensate the opposing party for the costs
incurred from the action. Costs or loss in relation to litigation funding are deemed not
to be a part of quantum. Furthermore, the party ordered to pay costs will be liable for
these costs, not the third-party litigation funder. It is generally assumed that third-
party litigation funding will become more common in Denmark in the coming years.

Contingency Fees 

 According to the Code of Conduct for the Danish Bar and Law Society, Danish
lawyers are not permitted to enter into an agreement whereby the client offers to pay
a certain share of the result of the case (pactum de Quota Litis). They are, however,
allowed to make other fee arrangements, for example, “no cure, no pay” or “no win,
no fee”, provided that the fee to be paid, if the lawyer succeeds in the matter, is
deemed to be reasonable.

Costs 

 As a rule, unless otherwise agreed by the parties, the court will order the
unsuccessful party to compensate the opposing party for the costs incurred as a
result of the action. If each of the parties partly loses and partly wins the case, the
court will order one of the parties to pay partial costs to the other party or direct that
neither party is to pay costs to the other party. If an action is withdrawn, the court
may order one of the parties to pay full or partial costs to the other party, or direct
that neither party is to pay costs to the other party. The costs which have been
necessary for the adequate conduct of the case are deemed to constitute
recoverable costs. Legal representation is not recoverable in full but in a reasonable
amount, primarily depending on the financial value of the claim and on the need for
experts during the proceedings. Other costs, including court fees and, as a general
rule, costs for expert assistance, are recoverable in full.

 In general, the same rules apply to group actions. Group members and the group
representative will be jointly and severally liable for the costs awarded to the
opposing party. However, certain limitations apply to each group member, who
becomes liable for any outstanding amount not covered by the other members.
Furthermore, each group member can be ordered to pay costs to the opposing party
and/or to the group representative. If the group action is won, the group
representative, rather than the group members, will be awarded costs.
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Landscape 

 Group actions are not common in Denmark. The rules on group actions were
introduced in Denmark in 2008. The rules were confirmed in 2014 and 2018 by the
Ministry of Justice as adequate and, at present, legislative reforms or other
legislative changes are not expected. Since the introduction of the rules, the Danish
city courts have received fewer than 50 group actions. In some cases, the legal
requirements are not met, while other cases have been referred to the High Courts
since they concern matters of principle.

 Group actions regarding securities claims garner special attention in the media and
the following is of note: (i) a group action against a bank in relation to money
laundering (ii) a group action, one of the largest group actions by number, was
brought against The Ministry on Taxation, regarding VAT on media licences – it has
more than 280,000 members and is expected to be decided in 2021 (iii) a group
action, one of the largest group actions by amount, was brought in August 2019
against a healthcare company, regarding alleged stock manipulation.
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DUBAI 
International 

Financial Centre 
(DIFC) 

Mechanism available but it has not been used 
since its introduction. Litigation funding market 

is undeveloped. 

Collective securities claims can be pursued Litigation funding permitted 

Procedure requires Court certification Loser pays successful party’s costs 

Punitive damages available 

Type of Mechanisms 

 Joint Litigation

 Group Litigation Orders (GLO)

 Representative Actions

Available for 
Securities Claims? 

 There are no specific rules which prevent collective actions being brought for
securities claims in the DIFC Court. Collective actions are permitted and may be
used in any area of law.

Opt-in or Opt-out? 

 Opt-in.

 For Group Litigation Orders, each person wishing to be a claimant in the claim must
file their own claim before they are able to apply for their case to be placed on a
Group Register.

 On the other hand, there is no requirement in Representative Actions for each
claimant to issue proceedings and then to opt-in. Instead, one party may commence
a claim as a representative of any other person who has the same interest in the
claim. The other parties holding the same interest will not be required to issue
proceedings in their own name and will be bound by the judgment issued, subject to
the permission of the Court.

Requirements 

 Joint litigation: Any number of claimants, defendants and claims can be covered by a
single claim form. The parties are then considered bound by the judgment, without
having to issue proceedings in their own names.

 GLO: Under the DIFC Court Rules, there is provision for GLOs. Such orders allow
the court to manage cases that give rise to common or related issues of fact or law at
the same time. However, claims must be issued by individuals in the first instance,
before parties can apply for their case to be entered onto a group register. A GLO
may not be made without the consent of the Chief Justice.
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 Representative action: more than one person must have an interest in a claim. Under
the provisions, separate claims do not have to be commenced. Instead, a claim may
be brought by a party as a representative of any other person who has the same
interest in the claim. The judgment will then be binding on the represented parties.

Certification 
Required? 

 Yes.

Damages 

 Damages are compensatory. However, under Article 40(2) of the Law of Damages
and Remedies, the DIFC Court may, in its discretion, on the application of a claimant
and, where warranted in the circumstances, award punitive damages to an aggrieved
party in an amount no greater than three times the actual damages, where it appears
to the Court that the defendant’s conduct that produced actual damages was
deliberate and particularly egregious or offensive. In Al Khorafi v Bank Sarasin [2009]
DIFC CFI 026, the DIFC Court confirmed that Article 40(2) is expressly based on U.S.
(as opposed to English) damages principles.

Litigation Funding 

 Practice Direction 2/2017 ("PD") sets out the requirements to be observed by
‘Funded Parties’ in respect of their relationships, interactions and contracts with
‘Funders’, concerning legal proceedings in the DIFC Courts, where proceedings are
commenced on or after 14 March 2017.

 Funded parties entering into a Litigation Funding Arrangement ("LFA") in respect of
DIFC Court proceedings must provide, to every other party to the relevant dispute,
notice of:

 The identity of the funder (defined as a person or entity independent from the
funded party and their legal representatives, including a parent entity, subsidiary
entity or group of entities, that provides funding towards the proceedings); and

 The fact that an LFA has been entered into (although disclosure of a copy of or
any part of the LFA is not required unless otherwise ordered by the DIFC courts).

 There are no obligations imposed by the PD on third-party funders, though the PD
reiterates the DIFC Court's existing power to make costs orders against non-parties,
including funders, where appropriate.

Contingency Fees 

 Pure contingency fee arrangements for legal representatives acting in DIFC court
litigation are not permitted.

Costs 

 The losing party will pay the winning party’s costs.

Landscape 

 As far as we are aware, there has been no DIFC case where a collective action has
been approved. While there may be unpublished cases which have been approved
and are not therefore available to the general public, we do not have any information
on this. This landscape is, therefore, generally unknown and untested, to the best of
our knowledge.



28 

ENGLAND & 
WALES

Increasing group action activity. New opt-out 
regime currently being tested. Highly developed 

litigation funding market. 

Collective securities claims can be pursued Litigation funding permitted and prevalent 

Procedure requires Court certification Loser pays successful party’s costs 

Type of Mechanisms 

 Group litigation orders (GLO)

 Opt-out class actions (for competition claims only)

 Representative claims (under Part 19 of the Civil Procedure Rules)

 Joint, consolidated or test cases (under the court's case management powers)

Available for 
Securities Claims? 

 Yes.

Opt-in or Opt-out? 

 Opt-in (except for competition claims under the Consumer Rights Act 2015, which
may proceed on an opt-out basis).

Requirements 

 GLO: The claims, issued by a number of different parties, must give rise to "common
or related issues of fact or law": thus, each party must have first brought their own
claim. A lower standard of commonality is required than in representative
proceedings.

 Representative action: More than one party must have the "same interest" in a
common grievance and the relief sought must be beneficial to all.

 Competition class action: Once a class representative has filed the claim on behalf of
the class “raising the same, similar or related issues of fact or law”, the Competition
Appeal Tribunal ("CAT") will consider whether the claim is suitable to be dealt with on
a collective basis, taking into account the cost, size and nature of the class. The CAT
will have significant control over the scope and focus of the collective proceedings,
including who should be included. It will also be for the CAT to decide whether the
collective proceedings should be on an opt-in or an opt-out basis.
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Certification 
Required? 

 Yes.

Damages 

 Damages are compensatory only. The courts in England and Wales can award
exemplary (or punitive) damages, but only in very limited  circumstances, such as
where the defendant is guilty of oppressive or unconstitutional action or has
calculated that the money to be made from his wrongdoing will probably exceed the
damages payable.

Litigation Funding 

 The litigation funding industry is well established, with funders funding a broad range
of disputes, from collective redress to individual commercial claims and arbitrations,
as well as providing funding to plaintiffs and law firms. Indeed, the growth of litigation
funding has been pivotal in the development of collective actions against financial
institutions and commercial entities and their D&Os in England. Increasingly, funding
is offered on a portfolio basis, allowing funders to finance lower-value claims, and
litigation financing is becoming increasingly popular. Litigation funding is not
specifically regulated. Instead, the Association of Litigation Funders provides a form
of self-regulation for its members via a Code of Conduct and the courts may apply
existing law to funding arrangements. For example, they have the discretion to make
a costs order against a non-party, such as a funder, and have recently held that they
can compel disclosure of a funder’s identity in a security for costs application. It has
also been held that a funder could be liable for adverse costs.

Contingency Fees 

 Contingency fees are not permitted. Limited versions (like damage-based
agreements and conditional fee arrangements) are available but the uptake is low.

Costs 

 The basic position in England and Wales is that the loser will pay the winner’s costs.
However, the court generally has complete discretion as to costs, aside from a few
specific circumstances where costs are awarded automatically depending on the
outcome of a particular event.

Landscape 

 The UK is some way behind the U.S. and Australia when it comes to trying and
testing the procedure, but this may only be a matter of time as more GLOs are
sought and granted and existing GLOs work their way through the courts.

 It certainly feels like collective actions (including shareholder actions) are
experiencing a "watershed" moment. Group litigation has firmly entered the
commercial entity sphere, following on the heels of actions against financial
institutions which arose out of the financial crisis. In the last couple of years, several
of the biggest cases before the English High Court were collective actions brought by
large groups of claimants against listed companies and financial institutions. These
actions have increased in recent years, with several developments triggering their
growth.

 The new opt-out regime under the Consumer Rights Act 2015 for competition cases
is currently being tested by wide-reaching, high value claims. If successful, these
claims will have a significant impact on the risk landscape in England and Wales.



30 

FINLAND

Mechanism available but it has not been used 
since its introduction. Litigation funding market is 

undeveloped. 

Loser pays successful party’s costs Litigation funding permitted 

Type of Mechanisms 

 Collective actions as a mechanism for dispute resolution remain somewhat under-
developed in Finland. This is likely due to the fact that only the Consumer
Ombudsman may bring a class action, as per the Act on Class Actions (444/2007)
and it has not filed a single class action claim to date.

 It is also possible to consolidate claims brought against the same defendant(s).
Consolidation requires that the claims be based on essentially the same grounds.
Consolidation has been used in, for example, follow-on damages claims based on
competition law infringements.

Available for 
Securities Claims? 

 Securities claims are excluded from the scope of the Act on Class Actions. The
consolidation of multiple claims and other strategies under the conventional
procedural rules are possible for securities claims.

Opt-in or Opt-out? 

 The Act on Class Actions includes an opt-in system. A claimant must notify the
Consumer Ombudsman in writing that they wish to join the class action.

Requirements 

 Pursuant to the Act on Class Actions, the matter must fall within the purview of the
Consumer Ombudsman. Several consumers must have a claim against the same
business, based on the same or similar circumstances. In addition, the hearing of the
case as a class action must be appropriate considering, for example, the size of the
class and the nature of the claims. Finally, the Act on Class Actions requires that the
class be sufficiently defined.

Certification 
Required? 

 No specific certification is required, but the customary grounds for dismissing an
action also apply to class actions.

Damages 

 Under Finnish law, only compensatory damages can be awarded. The principle of
the prohibition of unjust enrichment carries significant weight within Finnish legal
culture. Thus, punitive damages have historically been considered as contrary to
Finnish public policy.
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Litigation Funding 

 There are no specific rules governing litigation funding. Third-party funding is
permitted and unrestricted by law. Third-party funding is becoming more common,
but the development has been quite slow. To date, third-party funding is generally
available only in international commercial arbitration cases.

Contingency Fees 

 The use of contingency fees is permitted by the Guidelines of the Finnish Bar
Association, albeit with certain restrictions. Pursuant to the Guidelines, the fee can
be a certain percentage of the end result or it can be payable only in the event of a
certain result, provided that there is a compelling case-specific reason for such a fee.
The use of contingency fees must be agreed in writing. Generally, contingency fees
have not been a part of the Finnish legal landscape and their use remains quite rare.

Costs 

 The general rule is that the losing party pays the reasonable costs of the winning
party. Exceptions apply, for example: if there is considerable legal uncertainty; if the
dispute is between economically unequal parties; if the court proceedings are held
up due to inappropriate advocacy by one of the parties; or if a party is deemed to
have caused an unnecessary court proceeding.

Landscape 

 Collective actions are not yet an established part of the Finnish legal landscape. The
Act on Collective Actions remains unused 12 years after its entry into force and this
matter surfaces in public discussion from time to time, but the discussion has not
resulted in legislative initiatives. Future changes in the collective actions landscape
are, therefore, more likely to originate from EU-wide initiatives than from purely
domestic legislative efforts.
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FRANCE

Mechanisms do not extend to securities claims. 
Litigation funding is uncommon. 

Procedure requires Court certification Litigation funding permitted 

Loser pays successful party’s costs 
(generally low) 

Type of Mechanisms 

 Joint action: Individual claimants who have suffered similar wrongdoings from the
same defendant can be joined together in the same set of proceedings against that
defendant. The court has discretion to join the proceedings together if it considers
that it is in the best interests of justice to do so.

 Criminal complaints: When a criminal act causes harm, victims can bring a civil
complaint before the criminal court. This is a very common way in which individual
claims can be aggregated de facto.

 Class actions were introduced in 2014. They can only be brought by: (1)
government-accredited nationally representative consumer associations and (2)
certain associations with a recognized interest (for example, authorized associations
representing users of the health system in case of health product liability). They are
only allowed in the areas of: competition and consumer law, health law, product
liability law, discrimination law, environmental liability and personal data protection
law (limitations apply).

Available for 
Securities Claims? 

 The class action procedure cannot be used for shareholder actions: shareholders
have to claim on an individual/joint basis.

Opt-in or Opt-out? 

 Opt-in.

Requirements 

 Joint actions: Several people in a similar situation must suffer a loss caused by the
same person's breach of legal or contractual duties.

 Class action procedure: Rules sometimes include restrictions on the types of claim
that can be brought. For example, consumer class actions can only be used in
claims that relate to financial losses. Class actions for breaches of data protection
laws used to be restricted to requesting specific injunctions but now they can be
brought to include a claim for moral damages.
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Certification 
Required? 

 While there are variations between the different types of class action, under the
general procedure, once the action is filed, the court must rule that the action is
admissible and specify the affected group or class, as well as the criteria to be met to
opt-in.

Damages 

 Damages are intended to compensate an actual loss and must relate to a loss
suffered as a result of a breach of contract or a tortious act. There is no equivalent
bounce-back rule and ordinary limitations on damages apply.

Litigation Funding 

 Litigation funding is allowed but the market is still largely undeveloped, with the
relatively low costs of litigating in France likely being a factor. As class actions are
funded by the associations pursuing them, there is no third-party funding of them,
even though third-party funding is allowed in France.

Contingency Fees 

 Lawyers are prohibited from entering into “no win, no fee” agreements. It is only
possible to have a success fee where a fixed fee will have to be paid in any event.

Costs 

 Generally, the cost of proceedings fall to the losing party, together with the other
side's irrecoverable expenses, including their legal costs. But note that French costs
awards are usually very small, often significantly less than elsewhere.

Landscape 

 The development of class actions has initially been relatively slow, with only a few
consumer class actions having been brought to date. These actions have raised
numerous procedural issues and have been slow in practice.

 Following the introduction of the GDPR, France has opened up class actions in the
field of data protection law and allowed claims for moral damages. This type of action
has already proved far more popular than the other forms of actions, with some
actions being brought by associations committed to the defense of privacy and
personal data. Tech giants ("GAFAs") appear to be high priority targets of regulators.

 There has been no sign that class actions will soon be introduced in securities
litigation but this may change.
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GERMANY

Activity on the increase and new mechanisms 
recently introduced which could see further 
claims. Developed litigation funding market. 

Collective securities claims can be pursued Litigation funding permitted and prevalent 

Loser pays successful party’s costs (limited 
recovery available) 

Type of Mechanisms 

There is no class action procedure but multi-party claims can proceed under: 

 Joint actions: German Civil Procedure permits multiple parties to join in one civil or
commercial action.

 Consolidation: German courts may, of their own volition, order several pending
proceedings to be consolidated. For this to happen, there must be a close legal and
factual connection between the disputes. Such a consolidation can only take place at
the same jurisdictional level and subject to the consolidating court having
competence to hear all of the claims that it proposes to consolidate.

 Collective Declaratory Action/Model Declaratory Proceedings
('Musterfeststellunsklage'): a new consumer class action framework, introduced via
an amendment to the German Code of Civil Procedure ('Zivilprozessordnung',
"ZPO"), has been in force since November 2018. Qualified institutions, such as
consumer associations, can bring actions on behalf of at least 10 consumers to
establish whether a claim for damages is generally founded. The only parties to the
model declaratory action will be the association and the defendant. Others affected
by the claim are able to opt in by registering their claims in a public register. The
court’s declaratory judgment on the basis of the claim is then binding on any potential
future claim (in relation to quantum) brought by the consumer. Should the association
and the defendant reach settlement, this is subject to approval by the court before it
becomes binding. Affected consumers have a period of one month to opt out of the
settlement.

 Model proceedings under the Capital Markets Model Case Act ("KapMuG"):
proceedings that allow parties who choose to take part in the model proceedings to
receive a preliminary ruling on legal or factual questions that are significant beyond
individual cases. Individual cases will then proceed in the normal way with the
preliminary rulings binding and available to those who have opted in.

Available for 
Securities Claims? 

 Shareholder actions can proceed under KapMuG.
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Opt-in or Opt-out? 

 Opt-in.

Requirements 

 German civil procedure: The issues to be determined must be sufficiently connected
in either law or fact. Where the Court forms the view that the claims are not
sufficiently related, separate trials will be ordered, but this will not result in a
dismissal of any of the claims.

 Model declaratory proceedings: The claim must be brought by a qualified institution
on behalf of at least 10 consumers. The case will be made public in an official
register.

 KapMuG: Following an application by the plaintiff or defendant for the Establishment
of a Model Case, where there are multiple actions and for Registration in the
Complaint Registry, the case will be referred to the Higher Regional Court, if nine or
more additional applications are made within six months. The same factual and legal
questions must arise in at least 10 individual lawsuits to initiate a model proceeding.
If this is the case, the Higher Regional Court will open the model proceedings and
select a model plaintiff.

Certification 
Required? 

 No.

Damages 

 In general, damages are compensatory and there are not any punitive damages.

 Both in model proceedings under the Capital Markets Model Case Act ("KapMuG")
as well as in collective declaratory proceedings ('Musterfeststellungsklage'), the
deciding court will only make a finding on the basis of liability i.e., a declaratory
decision. The amount of damages must be established in separate, individual court
proceedings.

Litigation Funding 

 Maintenance and champerty do not exist in Germany and third-party funding is
widely accepted. However, its use is still developing and it is not yet common beyond
litigation concerning cartel cases, bank loans and, more recently, the investor and
consumer collective claims arising out of the “Dieselgate” scandal. There are no
legislative or regulatory provisions but the courts have decided issues, including what
amounts to a reasonable share of the proceeds. It is not uncommon for funders to
purchase claims directly and, in the wake of the “Dieselgate” scandal, an increasing
number of foreign litigation funders have entered the market.

Contingency Fees 

 Contingency fees are, in general and with only narrow exceptions, barred and a
comparatively conservative legal culture has almost certainly also slowed the spread
of third-party litigation funding.

Costs 

 The general rule is that the losing party will pay the costs of the winning party (i.e.
court administrative costs and lawyers' fees). Where a plaintiff is only successful in
part, costs are divided on a pro-rata basis. The allocation in percentage terms will be
decided by the court passing judgment in each individual case.

 Lawyers' fees are, in any case, only recoverable in the amount payable under the
statutory regime (the German Attorneys’ Fees Act). This means that lawyers' fees in
excess of the statutory amount are not recoverable from the other side. In business
law cases, much higher fees are usually negotiated in practice (hourly fees instead of
fees relating to the amount in dispute).
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Landscape 

 The "Dieselgate" scandal has resulted in consumer and securities collective actions
across the globe. One unintended effect of the scandal has been to highlight the lack
of effective class action mechanisms in Germany and, indeed, in the rest of the EU.
This deficit is being addressed on an EU level and led to significant changes in 2019.
In Germany, the new consumer class action framework, the Model Declaratory
Proceedings ("MDP"), entered into force just in time for potential claimants to brings
proceedings against car manufacturers before the time-bar at the end of 2018. A
handful of model declaratory proceedings had been initiated so far.
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HONG KONG

Representative proceedings mechanism only, 
which is rarely used. Litigation funding is 

largely prohibited. 

Collective securities claims can be pursued Procedure requires Court certification 

Loser pays successful party’s costs 

Type of Mechanisms 

 The sole mechanism for dealing with multi-party proceedings is via representative
proceedings, based on the previous English law representative proceedings
procedure (Order 15, Rule 12).

Available for 
Securities Claims? 

 Yes.

Opt-in or Opt-out? 

 Opt-in.

Requirements 

 Where numerous persons have the same interest in any proceedings, one or more of
them can represent all such persons in the proceedings. Representatives can bring
proceedings or act as defendants in proceedings. A judgment or order given in
representative proceedings will be binding on all persons so represented. However,
leave of the court is required to enforce the judgment against a represented person
who is not a party to the proceedings.

Certification 
Required? 

 Yes.

Damages 

 The Court of First Instance ("CFI") will generally only award damages as
compensation for losses suffered by the claimant. However, the CFI can award
exemplary or punitive damages in certain prescribed circumstances on rare
occasions:

 cases of oppressive, arbitrary or unconstitutional action by civil servants; and

 cases in which the defendant’s conduct was calculated to make a personal profit
which may exceed the compensation payable to the plaintiff.
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Litigation Funding 

 The third party funding of commercial disputes is generally not permitted as it can
potentially constitute both the tort and crime of champerty. However, limited
exceptions exist, including for insolvency proceedings, where it is used to enable
liquidators to pursue various claims. Recently, steps were taken to allow litigation
funding in relation to arbitration and mediation.

Contingency Fees 

 Contingency fees are not permitted.

Costs 

 Costs awards are discretionary. However, the unsuccessful party will generally be
ordered to pay the successful party’s costs. In the absence of agreement, the
amount of costs payable is determined through the taxation process, which involves
the CFI assessing the costs incurred by the successful party.

Landscape 

 Representative proceedings in Hong Kong are rare and, to date, there have been no
securities actions brought using the procedure despite there being no limitation in the
rules to bring such actions using the procedure. Historically, the primary reason for this
was the requirement for the potential class to have the “same interest”, which was
interpreted in the 1910 English case of Markt & Co Ltd v Knight Steamship Co Ltd
[1910] 2 KB 1021 (CA) as requiring all class members to show (a) the same contract
between all plaintiff class members and the defendant, (b) the same defense (if any)
pleaded by the defendant against all the plaintiff class members and
(c) the same relief claimed by the plaintiff class members. This was a stringent test
that was difficult to overcome, resulting in few actions being brought using the
procedure.

 While later cases sought to relax these requirements, the procedure remains rarely
used and, in recent times, it has been commented that representative proceedings are
inadequate as a framework for dealing with large-scale multi-party situations.

 The Law Reform Commission has recommended the introduction of a comprehensive
class action regime starting incrementally with consumer cases. The mechanism
would adopt an “opt-out” approach and potential classes would need to overcome a
certification stage. However, the matter has not progressed and the Administration is
still considering the recommendations.
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IRELAND

Representative and test case mechanisms only. 
Litigation funding is expressly prohibited. 

Collective securities claims can be pursued Procedure requires Court certification 

Punitive damages available Loser pays successful party’s costs 

Type of Mechanisms 

 Representative actions

 Test cases

Available for 
Securities Claims? 

 Yes.

Opt-in or Opt-out? 

 Opt-in.

Requirements 

 Representative: Order 15, Rule 9 of the Rules of the Superior Courts ("RSC")
provides that when numerous persons have the “same interest”, one person can
represent and sue on behalf of all persons so interested. The critical limitation,
however, is that actions in tort are excluded from the representative action
procedure, which means that it is, therefore, rarely used.

 Test cases: These arise where separate court actions are commenced as a result of
the same factual circumstances. The “test case” is the first of these actions to be
determined, which will then serve as the reference point when other similar cases
are tried. The test case ruling will be a binding precedent that the Court in
subsequent, similar cases will have to follow unless the case in question is factually
distinguishable.

Certification 
Required? 

 Yes.
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Damages 

 Generally, damages are compensatory. It is open to the Irish Courts to award

exemplary or punitive damages to punish a defendant with a view to deterring not

merely that defendant but also the public more generally from the form of behavior
that occasioned injury to the plaintiff.

Aggravated damages are also available: they, unlike exemplary/punitive damages,

are essentially compensatory in nature. Aggravated damages comprise an increased

damages award in order to compensate the relevant plaintiff for e.g. the highhanded

manner in which a wrong was committed by the defendant against him/her, thereby

occasioning him/her unnecessary distress.

Litigation Funding 

 Third party litigation funding is prohibited in Ireland under the principles of
maintenance and champerty. By a majority of 4-1, the Irish Supreme Court affirmed
this prohibition in its 2017 decision in Persona Digital Telephony Limited & anor v
The Minister for Public Enterprise Ireland & ors [2017] IESC 27. In coming to its
decision, the court examined previous Irish case law, case law from other
jurisdictions and the relevant legislative history. Accordingly, there will need to be
new legislation if third party funding is to be permissible in Irish litigation.

Contingency Fees 

 While “no win, no fee” arrangements by solicitors with their litigation clients are
permissible, contingency fees in matters already in litigation are not allowed under
Irish law.

Costs 

 In Irish litigation, the unsuccessful party is generally ordered to pay the successful
party’s costs.

Landscape 

 The High Court has frequently suspended ongoing cases that have been filed before
it, pending the outcome of a test case or a small number of test cases, as a means of
efficiently handling large volumes of similar, separate actions arising out of the same
set of facts. This was particularly evident in the Madoff litigation which involved
numerous actions commenced in Ireland in 2008 against “feeder funds” to the Madoff
organization, which were based in Ireland.

 Owing to the emergence of the tracker mortgage scandal involving numerous Irish
banks and affecting thousands of tracker mortgage holders in 2016/2017, a private
members bill – the Multi-Party Actions Bill 2017 – was introduced before the Irish
Parliament, largely following recommendations of the Law Reform Commission's
paper on multi-party litigation from 2005. The bill provides an opt-in procedure
whereby multiple parties who have common or related issues of fact or law can be
certified as a class by the Court. However, the bill has faced opposition from the Irish
Government and it is currently encompassed within a review of civil procedure being
led by Mr Justice Peter Kelly, so it is unclear at this stage whether it will make it into
law.

 For consumer actions, following the introduction of the General Data Protection
Regulations (EU) 2016/679 ("GDPR"), the Irish Data Protection Act 2018, which
contains a representative action procedure for privacy claims, was enacted. In
consequence, the Circuit Court Rules were amended and took effect in June 2019.
They state that such actions are to be brought in the county where either the
controller or processor is based or where the data subject has his or her habitual
residence. Amendments have also been made to specify that appeals are to be
carried out under the statutory appeals procedure and to provide for an indorsement
that must be contained on pleadings. It remains to be seen whether more claims will
emerge as a result.
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ITALY

Joint action procedure only for securities claims 
and it is rarely used. Litigation funding market is 
undeveloped but contingency fees have been 

recently introduced. 

Collective securities claims can be pursued 
(as joint actions only) 

Litigation funding not expressly excluded 

Procedure requires Court certification Loser pays successful party’s costs 

Type of Mechanisms 

 Joint action: Any number of claimants and defendants may be covered in a single set
of proceedings, though this will depend on how the claim is brought and what the
initial pleading/claim writ is. Normally, there is no limit to the number of claimants who
can act together in a single claim or on the number of defendants who can be sued at
once in the same court action.

 Class action: With effect from 18 April 2020, class actions will be governed by Title
no. VIII-bis of the Italian Civil Procedural Code (from article no. 840 bis to article no.
840 quinquiesdecies (introduced by the same law)), which was introduced in 2019
through Law no. 31 dated 12 April 2019 (“Provisions regarding class actions”). While
under the current law class actions are granted only to consumers, according to the
new law, actions can be brought in any situation where there are “homogeneous
individual rights” to be defended, not only in the field of consumer rights. Claimants
will be non-profit organizations and associations, provided that they are registered on
a public register established at the Ministry of Justice, and members of any class of
persons (who are the promoters of the initiative). Defendants can be companies and
entities managing public services, for acts carried out during their activities, but not
individuals within those organizations.

Available for 
Securities Claims? 

 Securities claims may proceed under the joint actions procedure only.

Opt-in or Opt-out? 

 Opt-in: It is possible to join the action within the period laid down by the court in the
order allowing the action. The new law also provides that claimants can join the action
in a time-limited window following the judgment which establishes the unlawful
conduct.

 Where an action is upheld, the representative of the class may agree a draft
settlement agreement with the defendant(s), with all of the members of the class
informed. The settlement agreement must be authorized by the delegated judge. The
members may challenge the draft settlement agreement and prevent the agreement
from being binding on them; at any rate, they will have to act individually to obtain the
quantum determination.
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Requirements 

 The basic requirement is the presence of “homogeneous individual rights” to be
defended.

 The proceeding is governed by article 702 bis of the Code of Civil Procedure: this is
an unstructured procedure, governed by the judge. There are two stages: the first
concerns the admissibility of the action; the second concerns its substance i.e.
whether the unlawful conduct exists. It should be noted that the judge may order the
defendant to produce relevant documents (the facts to be proved will be considered
true in the event of failure to comply with the order).

Certification 
Required? 

 Art. 840 of the Italian Code of Civil Procedure establishes the cases in which the
action is inadmissible:

 When the request is manifestly unfounded;

 If the Court deems there is no uniformity in the rights protected under art. 840-bis
of the Italian Code of Civil Procedure;

 When the claimant is in a situation of conflict of interest vis-a-vis the defendant;

 If the claimant appears unable to properly represent the individual rights of the
class members.

Damages 

 The courts in Italy do not award exemplary or punitive damages: damages are
typically compensatory only. After the judgment establishing the unlawful conduct,
the representative of the class members must submit a draft indicating the level of
compensation for each of the members. After receiving comments on the draft from
the defendant and interested parties, the delegated judge determines the amount to
be paid to each of the members.

 Art. 840 novies of the Italian Code of Civil Procedure provides that the Judge is to
order the defendant to pay to the representative of the class members a certain sum
depending on the number of class members.

Litigation Funding 

 Litigation funding is undeveloped in Italy and is not expressly regulated by Italian law.
This is due to various factors, including that third party funding was unknown to civil
law systems and, also, that proceedings before Italian courts tend to be long and,
therefore, not particularly appealing for funders. In addition, the cost of litigating is
lower than in other jurisdictions.

 Having said that, the recent legislative initiatives aimed at speeding up the length of
proceedings and at facilitating multi-party actions might render Italy more attractive
and suitable for litigation funding and it seems that there has been some interest by
professional litigation funders in financing claims in Italy.

Contingency Fees 

 Contingency fee arrangements have traditionally been prohibited under Italian law.
However, after a reform in 2006, this prohibition has been (at least under certain
circumstances) relaxed. However, there are still material uncertainties over the
feasibility of such fee structures.

 In particular, according to Section 13 of Law No 247/2012, the parties can agree, in
writing, for the lawyer's compensation to be based on a percentage of the value of
the litigation or transaction or as a percentage of the possible outcome that the client
seeks to obtain. On the other hand, however, the same statutory instrument states
that lawyers are forbidden to agree as compensation (in whole or in part) a share of
the assets which are the object of the relevant dispute between the parties.

 In addition, the Italian National Council of the Bar has stated that lawyers’
compensation cannot be based on the actual outcome obtained by the client as a
result of the lawyer carrying out his/her professional activity.

Pursuant to Section 1261 of the Italian Civil Code, lawyers are prohibited from
becoming assignees of the rights disputed before the judicial authorities under
whose jurisdiction they exercise their functions.
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Costs 

 The basic position in Italy is that the losing party will pay the successful party’s costs.
The expenses to be reimbursed are not those that the successful party has incurred,
but those which the judge establishes on the basis of certain regulatory parameters:
in essence, it may be that the successful party will not be able to recover all of the
costs incurred. If there is a mutual loss, the judge may order costs in whole or in part.
The judge may order compensation for the damage or, in any case, impose a
pecuniary sanction in the event of a reckless dispute.

Landscape 

 Law 31/2019 is not yet in force (it is expected to come into force in April 2020). It
should also be noted that the previous class action mechanism for consumers has
not been widely used or developed. Many class actions have not been continued as
they have been considered inadmissible.
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MEXICO

Mechanisms available but rarely used. Litigation 
funding market is undeveloped. 

Collective securities claims can be pursued Procedure requires Court certification 

Type of Mechanisms 

 In Mexico, there are class actions, which are classified as: (i) diffuse actions, (ii) strict
class actions and (iii) homogeneous actions.

Available for 
Securities Claims? 

 Under Mexican Law, class actions can be filed in relation to environmental or
consumer protection claims. The Mexican Federal Civil Procedural Code does not
limit consumer protection to the consumption of goods: it also includes the
consumption of services. It is, therefore, possible to commence a class action based
on anti-trust issues, financial services, consumer redress and product liability.

Opt-in or Opt-out? 

 Affected parties can opt-in during the litigation and up to 18 months after the ruling
becomes final and definitive.

 Additionally, members of the class can opt-out, which will be regarded as a
withdrawal of the action. These persons will be prevented from joining again or
joining any other class action related to or involving the same facts.

Requirements 

 For a class action to be admitted, the claimants must comprise a group of at least
30 people.

Certification 
Required? 

 Yes, the action needs to be certified by the Court before it can proceed.

Damages 

 Only compensatory damages are available.

Litigation Funding 

 The regulations on litigation funding are limited and restricted to specific cases.
Litigation funding is not commonly used and there is no reform currently on the
agenda.

Contingency Fees 

 Contingency fees are not permitted. Legal fees are determined as per the Federal
Civil Procedure Code.
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Costs 

 Each party has to pay the costs and expenses which they have incurred.

Landscape 

 Class actions are not very common. In 2010, a reform to the Constitution included
the class action concept and a Federal law regarding consumer protection was
modified in this regard.

 In 2011, the Mexican Federal Civil Procedure Code added a Chapter to regulate
class actions.

 At this time there are no further legislative reforms expected.
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THE 
NETHERLANDS

Effective mechanisms with wide-ranging 
jurisdiction. Further legislative reforms to develop 

the class action landscape. Litigation funding 
market is developed and prevalent. 

Collective securities claims can be pursued Litigation funding permitted and prevalent 

Procedural requirements 
Loser pays successful party’s costs 
(limited recovery) 

Type of Mechanisms 

There are three types of mechanism in the Netherlands: 

 Representative collective actions under Article 3:305a of the Dutch Civil Code
("DCC"). Under this Article, a declaration of liability can be made that can be followed
by individual actions in which damages can be claimed or which can be used as
leverage to reach a settlement (including a collective settlement).

 The collective settlement procedure governed by the Dutch Act on the Collective
Settlement of Mass Damage Claims 2005 ("WCAM").

 On 19 March 2019, the Dutch Senate approved the Act on Redress of Mass
Damages in a Collective Action (“WAMCA”). The purpose of the WAMCA is to make
it possible for injured parties to claim damages in collective actions. The Act entered
into force on 1 January 2020 and applies to collective actions that relate to events
that took place on or after 15 November 2016.

Available for 
Securities Claims? 

 Yes.

Opt-in or Opt-out? 

 Representative collective action: The declaratory judgment that results from a
collective action can be used to claim damages in individual actions (opt-in or opt-out
is not relevant here), or to collectively pursue a settlement.

 Under the WCAM procedure, the court declares an existing settlement binding on all
members of a defined group on an opt-out basis.

 WAMCA – opt-out. Within a month of the appointment of a lead representative or
after the conclusion of a collective settlement agreement, injured parties will be able
to withdraw from being represented and from the binding force of the proceedings by
opting-out. The judgment of the court will be binding on all injured parties who do not
opt-out.
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Requirements 

 Under the representative and WCAM procedures, only certain representative
entities can bring collective actions, if their statutory purpose is to protect the
interests of a defined group of persons. A representative collective action can
only be brought once attempts have been made to reach an amicable
settlement. The courts' power to decide whether the representative entities are
sufficiently representative of the claimants is an important aspect of both
procedures and the test has been stringently applied. A collective action must
be intended to protect the similar interests of various people (the commonality
test).

 Under WAMCA, the representative entity only has standing if the legal claim
has a sufficiently close relationship with the Netherlands, i.e.:

 The representative entity has made it sufficiently plausible that the majority of
persons whose interests the legal action aims to protect have their habitual
residence in the Netherlands; or

 The party against whom the legal action is directed is domiciled in the
Netherlands and additional circumstances show a sufficient relationship with the
Dutch legal sphere; or

 The event(s) to which the legal action pertains took place in the Netherlands.

The admissibility requirements pertaining to governance, funding and 
representativeness of the representative entity will be more stringent under WAMCA. 

Certification 
Required? 

 While there is no mechanism to certify a class, the court must be satisfied that a
claim brought by way of a collective action sufficiently protects the interests that are
represented. The court must be satisfied that the entity bringing the action is
sufficiently representative and is capable of properly handling the interests it
represents; the interests of the group members must also be sufficiently similar.

Damages 

 WCAM collective actions can only be used to obtain declarations of law or injunctive
relief, not damages. That said, once a declaratory judgment has been obtained,
damages may then be sought in individual proceedings.

 Under the WCAM procedure, the whole settlement must be presented to the court for
approval. A damages scheduling approach may be part of the settlement. Under such
an approach, compensation is awarded to claimants according to the characteristics
of the group of which they are members: these groups are based on the extent of the
loss, causality, own fault, etc., rather than on their personal characteristics.

 Under WAMCA, a single regime is created for collective actions under Article 3:305a
of the DCC, irrespective of whether a claim for monetary damages is made or a
declaratory decision is requested. The damage of injured parties will not be assessed
individually but will be categorized (damage scheduling).

 The general principle in Dutch law is that the aggrieved party should be restored, as
far as is possible, to the position in which they would have been had the event
causing the damage not occurred: only damages actually suffered should be
compensated but they must be fully compensated.

 Punitive damages are not allowed. Damages compensate financial loss which, under
Dutch law, comprises losses suffered and profits missed out on, as well as
reasonable costs relating to preventing or mitigating damage, assessing liability or
damage and obtaining payment.

Litigation Funding 

 Litigation funding is being utilized for collective actions but, at present, is not
common outside of this. That said, it is a growing market and funders are willing to
purchase claims directly.
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Contingency Fees 

 For lawyers in the Netherlands, contingency fee arrangements (with the exception of
personal injury cases) are prohibited. However, it is possible to agree on a success
fee, on the condition that the fees actually paid are sufficient to cover the lawyer’s
cost base and to provide for a modest fee for the lawyer involved. In some cases,
Dutch foundations will “bridge the gap” and contract with clients on a “no win, no fee”
basis and on an alternative basis with the lawyer.

Costs 

 The court decides the costs to be paid, usually ordering that they be paid by the
losing party. Where each party succeeds on some aspects of the case but fails on
others, the court may order each to bear its own litigation costs. The amount of
litigation costs is, apart from exceptions, set on the basis of a fixed standard. In
practice, this means only a fraction of the legal costs will be reimbursed by the losing
party.

Landscape 

 Following the decision of the U.S. Supreme Court in Morrison v National Australia
Bank,561 U.S. 247 (2010), the Netherlands has emerged as a favorable venue for EU
litigation. This was enhanced by the country’s adoption of an opt-out mechanism that
facilitates the implementation of collective settlements in a fashion similar to U.S.
class action settlements.

 The number of third-party funders is growing in the region and it is increasingly being
used to fund collective actions.

 It is expected that, following the entry into force of the WAMCA, the number of
collective actions will increase.

 Of note, in the decisions under WCAM to date, the Dutch court has assumed
jurisdiction in cases in which a substantial number of the class members were foreign
investors. In particular, the Converium case (from January 2012) is of interest as the
Amsterdam Court of Appeal (a) assumed jurisdiction and (b) declared a settlement
agreement pertaining to the mass claim to be binding, even though there were no
special factors connecting the case to the Netherlands: the claims were not brought
under Dutch law; the alleged event giving rise to the damage took place in
Switzerland; the potentially liable parties were domiciled in Switzerland; and only a
limited number of the potential claimants were domiciled in the Netherlands.
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NORWAY

Mechanisms available. Historically, mechanisms 
are rarely used but claims are on the increase. 

Litigation funding market is developing. 

Collective securities claims can be pursued Litigation funding permitted (uncommon) 

Procedure requires Court certification Loser pays successful party’s costs 

Type of Mechanisms 

 The Norwegian Dispute Act (“Tvisteloven”) provides several mechanisms for
collective actions.

 The provisions of chapter 35 of the Dispute Act give access to class action lawsuits,
where a class representative is appointed to safeguard the class members’ interests.

 Furthermore, multiple parties can have their claims joined or consolidated. In such
cases, however, the plaintiffs, in principle, act independently of each other and the
collective character of the lawsuit becomes less prominent.

 To a certain extent, organizations  and associations can take legal action on behalf of
their members. However, the requirement of legal capacity sets a certain threshold
for which organizations can be parties to a lawsuit. For instance, in accordance with
court practice, it is difficult for an ad hoc organization to obtain legal capacity.

Available for 
Securities Claims? 

 While shareholders’ claims against companies and their directors and officers are a
rare occurrence, both class actions and joint cases are available for such claims.

Opt-in or Opt-out? 

 By default, class actions require class members explicitly to be registered as such in
the lawsuit and, accordingly, they operate on an opt-in basis.

 However, the court can decide that an individual class action does not require the
registration of class members, in which case it would operate on an opt-out basis.
The court's discretion in this regard is limited to class actions where the individual
claims by the majority of the class members amounts to relatively small sums and
where these small claims are not anticipated to raise questions that require individual
considerations.
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Requirements 

 In addition to the ordinary requirements that are set for all civil legal proceedings,
there are particular cumulative requirements for class actions. In accordance with the
Dispute Act 2005, class actions can only be raised if (a) the legal entities have claims
on substantially the same factual and legal basis; (b) the claims can be assessed
according to essentially the same procedural rules; (c) a class action is the best
course of action; and if (d) a group representative can be appointed.

 Similarly, joint cases are only available where the individual claims are so closely
related that they should be tested in the same lawsuit or where no party objects to
this. As with class actions, the questions raised must be capable of being dealt with
by the same composition of the court and following essentially the same procedural
rules.

Certification 
Required? 

 Certification by the Court is required for class actions. The Court’s decision is
based on whether the above-mentioned requirements are met.

Damages 

 Damages are strictly compensatory.

Litigation Funding 

 While claims purchasing is common and widely recognized, litigation funding in terms
of third-party financing is quite unusual in Norway. Due to a lack of regulation there is,
in principle, wide access to litigation funding agreements in accordance with the
freedom of contract principle. Nevertheless, litigation funding contracts are subject to
the contractual unfairness clause of the Contract Act ('avtaleloven') s. 36. As with all
contracts, if a litigation funding contract is found to be unfair or unreasonable, it can
be rendered void or be revised more fairly to balance the benefit and the performance
of each party. While the unfairness clause has been used more liberally by the courts
in recent years, there is, in general, a high threshold for the clause to apply.

 The fact that the litigation funding company, Therium, established itself in Norway a
few years ago may be illustrative of a trend towards more litigation funding in the
future. As litigation funding requires good judgement and extra caution by the lawyers
involved, more frequent occurrences of third-party litigation funding is likely to lead to
regulatory measures. That said, to our knowledge, there are no such reforms being
planned at this point in time.

Contingency Fees 

 While “no cure, no pay” arrangements are permitted (“conditional fees”), the
Attorneys’ Code of Ethics forbids taking percentages or a share of the client’s
potential award if the claim is successful. Thus, so-called contingency fees are not
permitted in Norway.

Costs 

 The usual cost rule is that the successful party is entitled to full compensation from
the losing party for all of its necessary legal costs. 'Winning' is defined as success on
all or the substantial points of the case and full compensation therefore does not
require success on every single point in the case. That the costs must be necessary
sometimes leads to the court reducing the compensation where the costs are
deemed to be unreasonably high.

 The counterparty can be wholly or partially exempt from liability if there are weighty
reasons for it to be so. The assessment places particular emphasis on (1) whether
the case was questionable and/or raised questions of principal importance; (2)
whether the successful party is in any way at fault; and (3) whether the relative
strength of the parties makes it reasonable to share the costs.
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Landscape 

 As class action lawsuits were introduced under the Dispute Act 2005 as late as
January 2008, the collective action landscape remains largely uncharted territory.

 However, there has been an increasing amount of class action lawsuits in recent
years, partially spearheaded by a successful action by investors who obtained a
decision that they were owed compensation from the fund due to the overcharging of
fees. It is the biggest class action lawsuit in Norwegian legal history and is currently
pending an appeal to the Supreme Court.

 In general, class actions have, thus far, mostly been utilized where the relative
strength of the parties is severely imbalanced, for example, citizens against public
authorities or workers against employers.

 While currently on the rise, D&O claims are mainly launched by the firm’s creditors.
To our knowledge, there are no instances of shareholder securities claims against
Norwegian public limited companies. Against private limited companies, the few
shareholder securities claims that there have been have proceeded as joint cases,
where the plaintiffs, in principle, act independently of each other.

 Seeing as class actions are still a relatively new phenomenon in the Norwegian legal
system, it is likely that we will see further developments launched on both the
legislative and the judicial side in the future.
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POLAND

Currently low activity but there are consultations 
afoot to introduce an opt-out mechanism which 

may increase activity in the coming years. 
Litigation funding market is undeveloped. 

Collective securities claims can be pursued Litigation funding permitted (uncommon) 

Procedure requires Court certification 
Loser pays successful party’s costs (limited 
recovery) 

Type of Mechanisms 

 A representative collective action procedure was introduced in Poland in 2010 by the
Act on Asserting Claims in Class Proceedings 2009 ("the Act”).

 Claims can be pursued for the following: liability for a loss caused by a hazardous
product, torts, liability for the non-performance or improper performance of a
contractual obligation, unjust enrichment and consumer protection.

 Claims for the protection of personal rights generally cannot be advanced by way of
a collective action.

Available for 
Securities Claims? 

 Yes.

Opt-in or Opt-out? 

 Opt-in.

Requirements 

 The requirements for such an action are that:

 The claims are of the same kind;

 There are at least 10 claimants; and

 The claims have the same or a common basis in fact.

 Collective actions in cases involving monetary claims are permitted only if the amount
of each group member’s claim is unified (note that claims to establish the general
liability of the claimant are permitted). Unification of the amount of the claims means
that claims are being notified to the collective action for the same amount for all group
members. The amount of the claims can be differentiated only by using sub-groups of
at least two persons: members of a given group bring claims of the same amount,
while the amount of the claims may differ depending on the sub-group.
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 In a collective action, the claimant has to be represented by an advocate or an
attorney-at-law8 unless the claimant is itself an advocate or an attorney-at-law.

Certification 
Required? 

 Yes. The court decides whether a collective action is admissible and rejects the
claim if the case cannot be examined as a collective action. If the action is
admissible, the court issues an order for the case to be examined as a collective
action.

 Once the order for the case to be examined as a collective action becomes final and
non-revisable, the court will order the notice of initiation of a collective action to be
published.

Damages 

 Generally, a claim for damages covers the losses that the aggrieved party has
suffered and the benefits that it could have obtained if it had not suffered the
damage. However, the Court cannot award an amount higher than that demanded by
the claimant. Punitive damages are not available.

 Please see comments above on unification in monetary claims.

Litigation Funding 

 Although litigation funding is allowed in Poland, it is not common. Delays in
proceedings, a perceived unpredictability regarding judicial outcomes and relatively
low claim values have, so far, made the jurisdiction unattractive to funders.

Contingency Fees 

 In a collective action, the basis on which the amount of the fee is set is agreed
between the group’s attorney and the representative of the group. In monetary
claims, an agreement is obligatory.

 The agreement should not only indicate the amount of the attorney’s fee but also
specify how the attorney will be remunerated. The amount of the fee may be set as
an amount or as a percentage of the value of the claim.

 According to the Act on Pursuing Claims in Collective Actions 2009, the agreement
regulating the attorney’s fee may contain a provision setting the fee as a percentage,
as a proportion of the amount awarded to the claimant by the Court or as a
percentage of the amount awarded by the court to the members of the group. The
attorney’s fee, if it is set as a proportion of the amount awarded to the claim, cannot
exceed 20% of that amount.

Costs 

 Generally, the losing party will pay the successful party’s costs. However, since the
reimbursement of a lawyer’s fees is regulated, the amount actually recovered may be
significantly lower than the actual costs. This particularly applies to high value,
complicated cases, where the amount of legal costs reimbursed may be less than
10% of the actual fees incurred.

 However, a defendant which loses a case will not bear the costs of the collective
action, for example, the costs of legal representation under a commission
agreement.

Landscape 

 The class action procedure is complicated, consists of several stages and takes
longer to complete in comparison to a regular court case. To date, the largest class
actions have been cases against banks regarding the legality of loans being
extended in a foreign currency. Nonetheless, currently, more than 50 class actions
are pending before the courts and there is discussion around introducing an opt-out
model in the future.

8 While their jobs are essentially the same, advocates and attorneys-at-law have separate bar associations and

different rules apply to each which regulate how they can work and who they can represent. 
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RUSSIA

Mechanisms available but are rarely used. New 
law is not expected to increase activity. Litigation 

funding market is undeveloped. 

Collective securities claims can be pursued Litigation funding permitted (uncommon) 

Procedure requires Court certification Loser pays successful party’s costs 

Type of Mechanisms 

 Joint action: Russian procedural law allows cases to be merged and parties to be
joined, although such claims are not defined as “class actions," as such. The courts
manage the claims collectively but they adjudicate on each claim within the group
separately. The claimants may appoint a lead claimant who is entitled to support and
represent the claims of the whole group.

 The law (currently the Arbitrazh Procedural Code of the Russian Federation and the
Code of Administrative Proceedings) specifically regulates the order of consideration
of claims for the protection of the rights and interests of groups of persons.

Available for 
Securities Claims? 

 The law does not provide restrictions depending on the nature of claim and/or on the
personality or nationality of the claimant. Thus, the above joint action mechanism can
be applied to securities and shareholder claims.

Opt-in or Opt-out? 

 The decision on procedural strategy is based on the particulars of the specific
dispute.

Requirements 

 A joint action can be brought by several claimants, defined as a “procedural joint
participation”, if the subject matter of the claim is the same for each claimant and
each claimant has the same substantive legal relationship with the defendant.

Certification 
Required? 

 In order for the proceedings to start, the statement of claim must be filed with the
court. The law provides requirements as to the form and basic content of the
statement of claim and as to the list of documents to be exhibited with the statement
of claim.

 Upon receipt of the statement of claim by the court, the judge to whom the statement
of claim is allocated will check its compliance with prescribed requirements and then
rule on whether the statement of claim can be accepted and, thus, on whether the
proceeding can be initiated.
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 If, at the stage of consideration of the compliance of the claim with the requirements,
the court finds that the statement of claim is defective, the court will be entitled,
depending on the nature of the deficiencies, either to refuse acceptance of the
statement of claim or to return the statement of claim or to leave the statement of
claim without action, to which end the respective ruling would be issued.

Damages 

 The measure of damages can be for actual loss suffered or, in certain cases, for loss
of profit. There is no cap on the amount of damages that can be recovered.

 Punitive damages are not generally recognized in Russia. However, the function of
punitive damages can be performed by a forfeit or penalty under Art. 330 of the Civil
Code or by an interest under Art. 395 of the Civil Code. A forfeit, under Russian law,
is the equivalent of liquidated damages in other common law systems, however,
notably, a forfeit can exceed the amount of losses suffered and, thus, become
punitive. Under certain circumstances, the courts have the discretion to reduce the
amount of a forfeit.

Litigation Funding 

 Currently, there is no regulation of third-party litigation funding. As such, there is no
direct prohibition on funding but, in practice, third-party funding is not used.

Contingency Fees 

 While contingency fees are not directly prohibited, the courts tend to refuse
compensation for fees that are calculated on the contingency basis. The main reason
for this is that payment under contracts for the provision of legal services depends
only on the performance of services and not on the actions or the decision of the
courts.

Costs 

 The costs of litigation (e.g., the state duty, court experts etc.) incurred by the
successful party in the proceedings are borne by the losing party. If the claim is
partly satisfied, the costs of litigation are split pro rata.

Landscape 

 In Russia, collective claims are not common. The most frequent claims brought
under the mechanism are as follows:

 Claims of banks’ depositors within bankruptcy proceedings;

 Claims of the parties to contracts for the construction of shared housing;

 Claims of tenants to the managing company;

 Claims of consumers for rights protection;

 Claims against travel agencies;

 Corporate claims;

 Claims related to the activities of a participant in a professional securities market.

 Amendments to the legislation regulating the consideration of “collective claims”
have recently been adopted. The amended law came into force in October 2019.
While the new law will adjust the procedure, an increase of class actions after the
changes have become effective is not expected since collective claims are not
common in Russia. This is not due to gaps in regulation but due to cultural reasons.
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SAUDI ARABIA

Class action mechanism available which is 
specifically for securities claims. Introduced in 
2017, only one case so far has been approved 

but more cases are likely. Litigation funding is not 
permitted but contingency fee arrangements 

are common. 

Collective securities claims can be pursued Procedure requires Court certification 

Type of Mechanisms 

 Class action.

Available for 
Securities Claims? 

 Yes. The procedure, introduced in 2017 (amending the Resolution of Securities
Disputes Proceedings Regulations), specifically relates to securities disputes and
grants the Committee for the Resolution of Securities Disputes ("CRSD"), which is a
specialist tribunal for securities disputes, a range of new powers to accept and
administer shareholder class actions in the Kingdom.

Opt-in or Opt-out? 

 Once a class action has been registered, the documents relating to it will be
published and all parties concerned will be invited to apply to join the action (within
90 days of the announcement). The CRSD can join existing and new suits which are
identical to the matters within the class action. The claimants then have the
opportunity to withdraw, we presume, without needing the defendant's approval.

Requirements 

 For an applicant to become part of a "class", it must demonstrate that its suit is
identical to other suits "in terms of legal bases, merits and the subject matter of the
requests". Each class action shall have a lead plaintiff who shall be appointed by the
members of the group and shall represent the interests of all the members.

Certification 
Required? 

 The General Secretariat of the CRSD shall have the discretion to determine whether
a class action suit should be registered. If it is decided that the suit should be
registered, the General Secretariat will put the recommendation forward to the
CRSD. Factors that will inform the General Secretariat's decision include whether
individual suits might result in conflicting decisions or may result in the unfair
treatment of members within the group. Issues of practicality and efficiency will also
be a factor, pursuant to Article 50.

Damages 

 Damages are compensatory in nature in Saudi Arabia and are only awarded to the
extent of the loss that the claimant actually suffered. Damages for loss of anticipated
future profits or loss of opportunity are not awarded, and neither are punitive
damages awards.

Litigation Funding 

 Litigation funding is not permitted and is uncommon.
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Contingency Fees 

 Contingency fees are not addressed by any legislation and are commonly used.

Costs 

 Costs are at the Court’s discretion. Historically, any sums awarded were modest but 
the Commercial Court has been more willing to award costs to successful claimants 
in recent times.

Landscape 

 The key reasons for this new regime appear to be: (i) a recognition that to encourage
foreign investment into KSA, there must be confidence in the expediency of the
court/ committee process connected with securities disputes and the requirement for
consistent decisions and (ii) the need to facilitate administrative ease for the CRSD
so that multiple claims can be dealt with together.

 This change may also signify an expectation that with more foreign investment in
listed Saudi companies and increased securities activity, there is a higher chance of
complex claims arising, especially multiple investor or shareholder claims.

 The first class action was approved in 2019.
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SCOTLAND

Currently low activity but a new law was passed 
in 2018 which may see increased activity and 

use of litigation funding (requirements and rules 
still to be established). 

Litigation funding permitted (uncommon) Loser pays successful party’s costs 

Type of Mechanisms 

 Test cases: courts will often sist (a stay in Scottish procedure) all but one claim to 
serve as the "test case". The remaining cases will then be continued, pending the 
final outcome of the test case. The outcome in the test case is instructive but it is not 
binding on the other cases.

 Group procedure: On 30 January 2019, the Civil Litigation (Expenses and Group 
Proceedings) (Scotland) Act 2018 came into effect. Procedural rules to supplement 
the Act are being drafted by the Scottish Civil Justice Council ("SCJC") and a draft is 
expected later in 2020 – as such the procedure is not yet finalized and we are unsure 
of what the final shape of the procedure will be. The proceedings will be led by a 
representative.

Available for 
Securities Claims? 

 The Act does not stipulate which claims can be made subject to the group procedure
– this will be determined by the SCJC in due course.

Opt-in or Opt-out? 

 The Act has left open the question as to whether the procedure will be on an opt-in
or opt-out basis – this will be for the SCJC to decide.

Requirements 

 The procedure will only be available in Court of Session actions for a minimum of two 
participants. This means the value of the claim will have to exceed £100,000.

 Permission from the Court must be obtained for the action to proceed. The court may 
give permission:

 Only if it considers that all of the claims made in the proceedings raise issues
(whether of fact or of law) that are the same as or similar or related to each other; 
and

 Only if it is satisfied that the representative party has made all reasonable efforts 
to identify and to notify all of the potential members of the group about the 
proceedings.

Certification 
Required? 

 Certification is not mentioned in the Act: it will be dependent on the SCJC's
procedural rules.



59 

Damages 

 There is no scope for exemplary or punitive damages in Scottish law. Any awards 
are compensatory in nature.

Litigation Funding 

 Litigation funding is not very common in Scotland but, given the changes brought 
about by the 2018 Act, especially if the SCJC decides to make the procedure opt-out, 
Scotland may become a more attractive jurisdiction for third-party funders.

 The Act provides that third-party funding must be disclosed to the Court. The Court 
will be entitled to make an award against the funder if it has a financial interest in the 
outcome of the case.

Contingency Fees 

 Actions can be raised on a speculative basis: these are more commonly referred to
as “no win, no fee” arrangements. In such cases, if the pursuer (claimant) is
successful, their solicitor will usually be entitled to an agreed uplift to their legal fees.
The pursuer may enter into a contingency fee agreement but the additional fee
cannot be recovered from the unsuccessful party. Under reforms introduced in 2019,
pursuers will also now be able to enter into damages based agreements ("DBAs"),
as well as speculative fee agreements ("SFAs") for the first time in Scotland. These
changes are yet to come into force.

Costs 

 The general principle that the expenses of litigation will follow on from success was
altered by the 2018 reforms, which have now prevented defenders from reclaiming
expenses from pursuers, save for in a very limited set of circumstances. Defenders
must prove fraud, unreasonableness or abuse of process on the pursuer’s part in
order to be awarded expenses and early indicators suggest that this test will be set
at a high bar.

Landscape 

 With the reforms, it is likely that collective actions and the use of litigation funding will
increase over the coming years. This could lead to businesses facing greater
exposure to claims.
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SINGAPORE

Representative proceedings mechanism only, 
which is rarely used. Litigation funding is largely 

prohibited. 

Collective securities claims can be pursued Procedure requires Court certification 

Loser pays successful party’s costs 

Type of Mechanisms 

 Representative action: Under Order 15, Rule 12 of the Rules of Court, one or more
members of a class of people bring or defend a claim on behalf of themselves and of
any other members of that class who share a common interest in the claim. Any
judgment or order given in a representative action is binding on all of the persons
that are represented.

Available for 
Securities Claims? 

 Yes, if the requirements for a representative action (see below) are satisfied.

Opt-in or Opt-out? 

 This is not specifically addressed in Order 15, Rule 12. In general, it is desirable to
bring a representative action only on behalf of persons that consent to being
represented.

Requirements 

 The class of represented persons must be capable of clear definition.

 The proposed representative(s) must adequately represent the interests of the entire 
class and must capably prosecute the interests of the class.

 There must be significant issues of fact or of law that are common to all of the 
plaintiffs. The Court must compare the significance of the issues that are common to 
the plaintiffs with the significance of the issues which differ between them.

 All of the plaintiffs must have the same interest in the relief that might be granted.

Certification 
Required? 

 Yes. First, the representative claimant must demonstrate that the persons he is 
representing have the “same interest” in the proceedings. Second, the Court must be 
persuaded that it is appropriate for the case to proceed as a representative action 
given all the circumstances.

Damages 

 Generally, damages are compensatory
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Litigation Funding 

 Third-party funding of litigation is still generally prohibited, based on the rule against 
champerty. However, legislation has recently been passed allowing third-party 
funding of international arbitration proceedings. There is also case law that suggests 
that litigation funding may be allowed for insolvent companies that are seeking to 
pursue claims. 

 

Contingency Fees 

 Contingency fee arrangements with lawyers are prohibited. 

 

Costs 

 The general rule is that the losing party must pay the reasonable costs of the  
successful party. 

 

Landscape 

 Representative actions are rare. This may, in part, be due to the culture of the 
region, which is not, by nature, litigious. Nonetheless, such cases have been 
brought, the most noteworthy being the Raffles Town Club case, in which members 
sued the club’s shareholders for misrepresentation and breach of contract and the 
Koh Chong Chiah v Treasure Resort case, in which ex-members of the club sued the 
club’s owner, Treasure Resort, claiming that they had been denied membership 
privileges. These cases demonstrated a move away from the English case of Markt 
(see the Hong Kong section above for discussion on this case), which required the 
application of a strict “same interest” test and, thus, it introduced a lower bar for 
proceeding. However, such cases are still rare and there have been no securities 
actions using the procedure. 

 Currently, there are no plans to introduce a class action regime in the country. 
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SOUTH AFRICA

Opt out class mechanism is available – securities 
claims are not expressly excluded. Class action 

disputes are steadily on the rise, though not 
currently prevalent in securities claims. 
Developing litigation funding market is 

driving large claims in the region. 

Collective securities claims can be pursued Litigation funding permitted and on the rise 

Procedure requires Court certification Loser pays successful party’s costs 

Punitive damages potentially available 

Type of Mechanisms 

The available mechanisms are: 

 Consolidated action

 Class action

Available for 
Securities Claims? 

 Yes, they are not expressly excluded.

Opt-in or Opt-out? 

 Opt-out is the usual class action regime in South Africa.

 Based on case law so far, and the absence of legislation regulating class actions, it
is currently unclear when, if ever, it is appropriate to use the opt-in class action
regime rather that the more usual opt-out class action regime. The South African
Law Commission has recommended that courts should have discretion to make opt-
in, opt-out or no-notice orders.

Requirements 

 For a consolidated action:

 A number of claimants join together in one action to pursue claims against one or 
more defendants on the basis that the common issues of fact and law in relation 
to their claims make such a joinder appropriate. This can be ordered on 
application by one or more of the parties, at the instance of the Court or by the 
parties’ agreement.

 The Court has discretion but will not allow consolidation unless favored by the 
balance of convenience and provided there is no possibility of prejudice to a 
party. Prejudice in this context is meant as substantial prejudice sufficient to 
cause the Court to refuse a consolidation of actions, even though the balance of 
convenience may favour it. The onus of satisfying the Court rests on the party 
applying for the consolidation.
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 For a class action: the requirements are:

 Certification: Involves the definition of the class, identification of some common
claim or issue that can be determined by way of class action, presenting evidence
of a valid cause of action and the Court being satisfied that the representative is
suitable to represent the members of the class; and that a class action is the most
appropriate procedure to adopt for the adjudication of the underlying claim.

 Class definition: While it is not required to identify all the members of the class, it
is necessary that the class be defined with sufficient precision that a particular
individual's membership can be determined objectively by examining their
situation in the light of the class definition.

 Cause of action: Of such a nature that it raises a triable issue. A class action will
not be certified if the case is hopeless. The test is to assess whether a proposed
class action reflects a cause of action raising a triable issue that, provided the
novel claim is legally plausible, the standard met and the claim survives scrutiny
and must be determined in the course of the action. The evidence on which the
applicant relies (save for in exceptional circumstances) must consist of issues of
fact as opposed to mere assertions, thus establishing a prima facie case. The
issues of fact or law must be common to all members of the class and capable of
being determined in one action.

Certification 
Required? 

 Yes

Damages 

 Generally speaking, damages are strictly compensatory in nature and South African 
law has not historically recognized punitive or exemplary damages. However, this 
may no longer be the case with South African Courts recently demonstrating 
willingness to award constitutional damages, which may be punitive in effect.

Litigation Funding 

 A nascent litigation-funding industry is a recent addition to the litigation landscape in 
South Africa and has become a driving force behind some of the biggest class action 
claims before South African Courts.

Contingency Fees 

 Claimants may enter into what is termed a contingency fee arrangement with their
respective legal representatives. In terms of this form of agreement, a claimant’s
legal professional’s fees are contingent on the successful prosecution of the claim. If
successful, the legal representative is entitled to twice his ordinary fee provided that
this fee may not exceed 25% of the total value of the Court’s award.

Costs 

 Although the Courts ultimately retain discretion, as a general rule the unsuccessful
party bears the costs of the litigation. Practically speaking, a successful party tends
to recover 40% - 50% of its costs as the actual cost of litigation invariably exceeds
the prescribed tariff in terms of which costs are awarded. Only in rare instances,
where a Court perceives the unsuccessful party’s conduct in a matter as deserving of
rebuke, will a Court order the unsuccessful party to bear 100% of the successful
party’s costs on the attorney and own-client tariff.

Landscape 

 Whilst relatively new, class action disputes are steadily on the rise in South Africa. 
Many have not reached conclusion in the courts but, instead, are settled beforehand. 
Two prominent disputes have been brought by large classes of predominantly poor 
members, in sectors such as mining (silicosis) and basic foods (bread cartel price-
fixing). The successful settlement of these cases has seen the emergence of a more 
organized plaintiffs' bar specializing in class actions, often with support from 
established plaintiffs' bar firms in more advanced class action jurisdictions, such as 
the United States. These firms have also demonstrated an ability to attract support 
from litigation funders.
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 The utility of class actions in South Africa is especially evident where much of the
population is poor and is unable to afford the high legal costs associated with
litigation. It is in this light that the numbers of class action cases are growing. – while
the outcome of many of the cases is still uncertain, it is clear that the mechanism is
gaining traction and is an emerging field of law in the country.

 The South African Law Commission has recommended the development of a class
action legislative framework. However it is unclear at this stage when such can be
expected. For now, the law is being developed by the courts.
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SPAIN

Class action mechanism does not extend to 
securities claims but large claims have been 

brought on a joint basis. Litigation funding and 
contingency fees possible (though rarely used). 

Collective securities claims can be pursued 
(joint basis only) 

Litigation funding permitted 

Loser pays successful party’s costs 
(limited recovery) 

Type of Mechanisms 

There are two forms of collective redress under the Spanish Law of Civil Procedure, 
Articles 11.2 and 11.3: 

 Collective actions where members of the group are identified or are easily
identifiable;

 Representative actions where those affected are unidentified or difficult to determine.

It is also possible for multiple claimants to bring a joint action or for the courts to 
consolidate cases. 

Available for 
Securities Claims? 

 The collective action mechanisms under the Law of Civil Procedure are only
available for consumers and are not available for shareholder claims.

 However, securities claims may be brought as joint actions or the courts may
consolidate multiple securities claims. Although securities claims are not common in
Spain, there are ongoing criminal proceedings against the directors of a bank due to
its IPO (this action has brought together over 500 individual claimants), and there are
also ongoing criminal and civil proceedings in relation to the failing of a bank, both of
which highlight the potential for significant joint criminal and civil claims that may be
brought against companies and directors.

Opt-in or Opt-out? 

 Opt-in.

Requirements 

 Both types of mechanism must be commenced by designated organizations (for 
example, representative consumers and user associations) – they cannot be brought 
by individuals. The procedure is not tightly regulated and there are no requirements 
with regard to commonality, typicality etc.

Certification 
Required? 

 There is no certification stage in the collective actions processes or in individual or
joint claims but actions can be dismissed if they are clearly or procedurally flawed
and the procedural requirements (that the action is brought only by those entitled to
do so) must be met.
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Damages 

 Generally, damages are compensatory. Exemplary and aggravated damages are not
available.

Litigation Funding 

 While parties have great flexibility in deciding how they wish to fund their 
proceedings, the litigation funding market is still developing.

Contingency Fees 

 Contingency and success fee structures are now available, having been banned until
recently. However, they are still relatively rare in practice.

Costs 

 The basic position is that the unsuccessful party will pay the successful party’s costs.
However, the costs recoverable under a costs order may not encompass all the
costs and expenses that were actually incurred. This is because costs are limited to
criteria suggested by bar associations rather than being calculated on the basis of
what was actually incurred. In circumstances where the amount at stake is high, the
recoverable costs are likely to be significantly less than the actual amount incurred.

Landscape 

 Collective actions are still relatively rare and there is currently no suggestion of 
extending the mechanisms under the Law of Civil Procedure beyond consumer 
claims. However, the current actions against two large banks, both brought as 
joint actions, demonstrate that large group claims can be brought outside specific 
collective action mechanisms in Spain.
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SWEDEN

Mechanisms available but they are rarely used. 
Litigation funding market is undeveloped. 

Collective securities claims can be pursued Loser pays successful party’s costs 

Type of Mechanisms 

 The different types of mechanism available as collective actions in Sweden are (a) 
private class actions, (b) organization actions and (c) public class actions.

Available for 
Securities Claims? 

 The mechanisms are available for all cases that can be raised by an ordinary court in
Sweden and so are also applicable to shareholder claims. Group trials can also be
brought to court according to specific regulations in the Swedish Environmental Code
and the Swedish Act on Damages for Competition Infringements.

Opt-in or Opt-out? 

 The Swedish Group Trial Act stipulates an opt-in system, where each group
member, after an approved group trial application, should be notified of the trial and
given the opportunity to notify the court in writing that he or she wants to be covered
by the lawsuit (sections 13 and 14 of the Swedish Group Trial Act). A group member
can, therefore, not be legally bound by a group trial without being aware of it.

Requirements 

The specific conditions for the collective action to be allowed to proceed are (section 8 
of the Swedish Group Trial Act): 

 That the action concerns common dispute issues;

 That the action does not appear unmanageable due to individual circumstances;

 That a collective action is the best available process option for the current dispute;

 That there is an appropriately determined group; and

 That the plaintiff is suitable as the representative of the group according to certain
criteria.

Furthermore, the application for a summons must fulfil the formal requirements of 
chapter 42, section 2 of the Swedish Code of Judicial Procedure, as well as the 
requirements in section 9 of the Swedish Group Trial Act. This section stipulates that the 
application should provide information regarding the group to which the action relates, 
the circumstances that are the same or similar among the claims of the group members, 
the circumstances known to the plaintiff that are relevant to the examination of the 
claims of certain group members and other circumstances that are relevant to the issue 
if claims are to be dealt with in a group trial. 

 Individual class actions and organisation class actions must be brought through a
representative who is a lawyer, unless particular grounds exist (section 11 of the
Swedish Group Trial Act).
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Certification 
Required? 

 Specific leave to appeal from the court is not required for a collective action to
proceed. However, the dispute and the submission to the court still need to fulfil the
specific conditions and the formal requirements stated above and in the Swedish
Group Trial Act.

 A plaintiff in an ongoing trial has the opportunity to apply to convert a case into a
group trial. Such an application will only be approved if the defendant allows it or if it
is obvious that the benefits of a group trial outweigh the inconveniences it may cause
the defendant (section 10 of the Swedish Group Trial Act).

Damages 

 Within the Swedish legal system damages are compensatory only.

Litigation Funding 

 In Sweden, the plaintiffs have access to both public legal aid and private legal 
insurance; however, these are, in general, limited and not sufficient to cover all costs. 
Other sorts of litigation funding are permitted: both financial funding and other sorts of 
support.

 Litigation funding is not frequently used in group trials in Sweden. However, some 
non-profit organizations have provided support and have acted as plaintiffs in private 
class actions.

Contingency Fees 

 Contingency fees, as such, are not permitted in Sweden since they are considered to
be in violation of the Swedish Code of Conduct for Lawyers. However, it is permitted
to use what is called a "Risk Agreement", which is a fee agreement where the fee is
based on a customary hourly rate and a set formula. Depending on the result of the
action, the attorney could, for example, be paid either nothing at all or double the
normal rate. Such an agreement is not binding against the defendant but it can be
binding towards the group members if the agreement has been approved by the
court.

Costs 

 In Sweden, as a general rule, the losing party is responsible for the successful
party's legal costs. This also applies in a group trial.

 There are some limitations to this rule (chapter 18 of the Swedish Code of Judicial
Procedure and sections 30-37 of the Swedish Group Trial Act). The successful party
may be liable for costs if it intentionally or negligently causes unnecessary
proceedings or unnecessary costs for the parties. This also applies to group
members who are not parties to the dispute. Group members may also have to bear
additional costs arising from risk agreements between the plaintiff and its lawyer as
well as the costs that the losing defendant is unable to pay (section 34 of the
Swedish Group trial Act).

Landscape 

 Collective actions are not common in Sweden. There are only a few court cases
using collective action and no increase has been seen over the years since the
legislation came into force. The process is administratively burdensome and the
formalities in the process can make it difficult to use. There are also economic
factors: it is not easy to get sufficient insurance coverage or other financial
contributions that may be needed to conduct the group trial.

 The legislation has been evaluated by the state and within legal doctrine. Although
reforms have been discussed, very few changes have been made throughout the
years and there is no indication that new reforms regarding group trials will be
enacted in the near future.
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SWITZERLAND 

 

Securities actions may proceed as joinder 
actions only but consultations are afoot to 

introduce a class action mechanism.  
Generally low activity. Litigation funding is 

increasingly common. 

 

 

  

  

  

  

   

     

 
 

Collective securities claims can be pursued 
(joinder action only)  Litigation funding permitted and on the rise 

 

 
 

Loser pays successful party’s costs   
 

     

 

 

Type of Mechanisms 

 Voluntary joinder: Persons whose rights result from similar circumstances or legal 
grounds may jointly appear as claimants in the same law suit. 

 Test cases: Several claimants, basing their claims on the same set of material facts, 
may elect to bring their suits before the court individually and request a stay in all but 
one of the proceedings until a lead judgment is rendered by the court. The court, 
however, need not uphold such a request and may order a joinder of separately filed 
suits. 

 

Available for 
Securities Claims? 

 Yes. A voluntary joinder is possible for any claims where rights and duties result from 
similar circumstances or legal grounds. A voluntary joinder is only excluded where 
the same type of proceedings cannot be applied to all of the individual actions. 

 

Opt-in or Opt-out? 

 Opt-in. 

 

Requirements 

 A voluntary joinder arises primarily from the joint filing of a complaint by several 
plaintiffs or when several persons are jointly sued at the same time. However, it can 
also arise from the fact that the court, at its discretion, unites several separate 
proceedings. In addition, a voluntary joinder can result from a transfer of related 
proceedings from different courts to one court. The parties to the joinder must have 
rights resulting from similar circumstances or legal grounds. 

 

Certification 
Required? 

 No. Individual claims can be joined as described above.  

 

Damages 

 Generally, damages are compensatory. Punitive damages are not available in 
Switzerland. 
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Litigation Funding 

 Third-party litigation funding is available and admissible in Switzerland and is 
increasingly popular, although numbers are still, overall, very low. 

 

Contingency Fees 

 Professional rules of attorney conduct prohibit attorneys from being paid on the basis 
of contingency fees. 

 

Costs 

 Generally, the losing party is ordered to compensate the successful party for the 
costs of representation. Costs (both court fees and compensation for party costs) are 
governed by cantonal fee schedules based on the amount in dispute. Normally, these 
cantonal fee schedules give courts a wide discretion to set their own fees and to 
award compensation for costs.  

 

Landscape 

 Voluntary joinder occurs when it is deemed practical by plaintiffs or the court. We are 
not aware of any statistics as to the volume of such actions.  

 The Swiss Parliament has referred a motion to the Federal Council (the Swiss 
Government) to revise the current system of collective redress and to introduce class 
actions. The Federal Council then proposed to introduce a procedure which allows for 
companies to find a collective solution for mass claims for all of the damaged parties. 
The Federal Council also proposed to revise the rules regarding group actions (i.e. 
actions brought by an association on behalf of their members, so-called 
"Verbandsklage"). Public consultations were held in the second quarter 2018 and the 
discussion is still ongoing. 
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UNITED 
STATES 

 

Developed securities class action mechanisms 
and consistently high activity. Aggressive 

plaintiffs’ bar and highly developed litigation 
funding market. 

 

 

 

     

 
 

Collective securities claims can be pursued 
 

Punitive damages available 
 

 
 

Procedure requires Court certification  Litigation funding permitted and prevalent 
 

     

 

 

Type of Mechanisms 

 Class actions. 

 

Available for 
Securities Claims? 

 Yes. 

 

Opt-in or Opt-out? 

 Opt–out. 

 

Requirements 

 The claimants must: 

 Be so numerous (generally held to be more than 40 class members) that joining 
all members is impractical 

 Raise common questions of law or fact 

 Have representatives whose claims or defences are typical of the class 

 Have representatives who fairly and adequately protect the interests of the class. 

 In state courts, the rules governing class actions vary. While many states have 
adopted rules similar to the federal rules, some states (like Virginia) do allow class 
actions, while others (such as New York) limit the types of claims that plaintiffs may 
bring as class actions. 

 

Certification 
Required? 

 Certification is required. The action must satisfy the requirements of numerosity, 
commonality, typicality and adequacy of representation. Under Rule 23(b)(3) of the 
Federal Rules of Civil Procedure, the court must determine that the common issue 
test has been satisfied and that a class action is the superior method of resolving the 
question of liability. 
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Damages 

 Federal and state courts in the United States allow punitive or exemplary damages
but only in circumstances where the defendant’s conduct is sufficiently reprehensible
or blameworthy.

Litigation Funding 

 As the rules on champerty and maintenance have been abolished or relaxed in many
states, a litigation funding market has developed for private litigation, class actions
and international arbitration. This market currently includes consumer and
commercial funders, in addition to funders offering financing to law firms, which can
include recourse, non-recourse, single case and portfolio financing. Use in the
financing of securities suits is growing. While there is limited information about the
extent of litigation funding in securities class actions, the increasing influence of
funders in this area might explain the dramatic increase in filings in recent years.

Contingency Fees 

 Contingency fees are permitted. They are widely used as a method of financing
securities suits.

Costs 

 The general rule is that each party bears its own costs. Parties are not entitled to
costs recovery unless statute or regulation provides otherwise. It is common for
settlements of private securities lawsuits to include a provision for the plaintiff
counsel's fees.

Landscape 

 Securities class actions are being filed in record numbers, fuelled by a high number of 
M&A actions, event-driven actions filed by emerging law firms and, possibly, the 
increased use of litigation funding.

 Following the U.S. Supreme Court’s March 2018 ruling in Cyan Inc. v Beaver County 
Employees Retirement Fund 583 U.S. (2018)., securities class actions are also being 
filed in state courts in increasing numbers, meaning that companies and their 
directors and officers may face simultaneous battles in both state and federal courts. 
At least 49 securities class actions alleging claims under the Securities Act of 1933 
were filed in state courts in 2019, compared to 32 in 2018 and only 13 in 2017. About 
45% of all state filings in 2019 had a parallel action in federal court.

 Plaintiffs are forum-shopping and defendants will face additional costs and increased 
exposure from state court filings, as protections available in federal court will not be 
available, including the safe harbor for forward-looking statements and the automatic 
stay of discovery while a motion to dismiss is pending and state court actions are 
generally more difficult to dismiss at the pleading stage (as State courts often have 
less stringent pleading requirements and plaintiff-friendly judges and juries). However, 
despite more suits being filed, these new cases appear to be weaker as they are 
being dismissed at higher rates. In addition, foreign companies continue to be 
targeted in U.S. securities class actions and we are now also seeing much larger 
derivative settlements than in the past, often funded by Side-A coverage D&O 
policies.

 Plaintiffs have continued to explore new areas for litigation: cyber or data protection, 
sexual misconduct, cryptocurrencies or ICOs and climate change. More recently, we 
have seen coronavirus-related claims being filed.
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